Dear Chairperson Joyner and Members of the Planning Board:

| was the City Attorney for the City of Hudson at the time when Colarusso carried out the
dock bulkhead work that led to Colarusso’s application for a Conditional Use Permit for its dock
and the Planning Board’s review. | was closely involved with the enforcement that led to such
application and the commencement of the Planning Board’s review, and | litigated on behalf of the
Planning Board to successfully defend the Planning Board against Colarusso’s first Article 78
proceeding in 2017. | am deeply familiar with the origin of this matter, the applicable law, and the
scope of the review that the Planning Board undertook and must continue to undertake.

Please see my letter attached to this email, which addresses essential information and
guidance that current members of the Planning Board may not be familiar with and emphatically
requests that the Board re-open a public hearing on the matter.

In addition, | have attached a brief audio file containing an excerpt of the 2011 presentation
by William Sharp, Senior Attorney with the NYS Department of State, explaining to the Hudson
Common Council the effect of the enactment of the zoning change (Code section 325-17.1) that is
the foundation of this entire matter. Mr. Sharpe states in very express terms that any alteration of
the dock property—even in a minor way—would require the owner to seek a special use permit for
the entire property, saying: “at the point where something happens on the property, * * * they're
going to have to get a conditional use permit for the entire property...” This is of fundamental
importance as it seems that the Board may be improperly limiting the scope of its review. This 5-
minute audio is essential listening for every Planning Board member. | strongly urge every
member to listen to it.

Please see my full attached letter, which will be followed shortly by additional information
and documents that were originally submitted to the Planning Board between 2017 and 2019 but
that current members are likely unfamiliar with.

Thank you.

Kenneth J. Dow, Esq
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March 4, 2025

To:  City of Hudson Planning Board
Re:  Colarusso application for Conditional Use Permit for Commercial Dock Operations

Dear Chairperson Joyner and Members of the Planning Board:

| was the City Attorney for the City of Hudson at the time when Colarusso carried out the
dock bulkhead work that led to Colarusso’s application for a Conditional Use Permit for its dock
and the Planning Board’s review that is still ongoing today, eight years later. | was closely
involved with the enforcement that led to such application and the commencement of the
Planning Board’s review, and | litigated on behalf of the Planning Board to successfully defend
the Planning Board against Colarusso’s first Article 78 proceeding in 2017. I am deeply familiar
with the origin of this matter, the applicable law, and the scope of the review that the Planning
Board undertook and must continue to undertake.

| am writing (in my personal capacity as someone who represented and defended this
Planning Board in this matter, and not now representing any client) because it has become
apparent, probably due to the discontinuous nature of the review (interrupted and delayed
primarily due to litigation brought by the applicant) and the fact that not a single current member
of the Planning Board was a member at the commencement of this review or during its early
stages, and the applicant’s persistent efforts to misdirect the Planning Board and mischaracterize
the scope of review, that fundamental misunderstandings have arisen with respect to the scope of
the application for a Conditional Use Permit and the Planning Board’s review. It seems, also, that
fundamentally crucial information and guidance from the earlier period has been lost or that
current members are unfamiliar with it.

From 2017 through 2019, from the origin of the matter through the first episode of
litigation and then the subsequent resumption of the Planning Board’s review, the Board was
presented with important and authoritative information and guidance that clearly and definitively
established the parameters of this matter. Recent events, however, indicate that the current Board
members may be unaware of essential facts, history, and law that are the foundation and
framework for the Board’s review. By far, the most important single thing that the Board seems
to have lost or departed from, but which the law requires and which was unequivocally
established at the outset of this matter, is this:

The application before the Planning Board is for a Conditional Use Permit for the
entire commercial dock operation—the “use”, not merely the replacement of the bulkhead.

This cannot be emphasized enough. This is what the review was and is about. This is
what Section 325-17.1 of the Hudson Zoning Code requires. This is what the Planning Board
established at the outset. Recent decisions of the Court with respect to SEQRA review do not
change this.! There is an unequivocal legal and procedural record establishing that the Board’s
review and the Conditional Use Permit is for the entire commercial dock operation.




Additional documents that | am or will shortly be sending to the Board address this in
greater detail; I will not do so here, except to highlight one thing: at the time section 325-17.1
was added to the Code in 2011, its purpose and effect was made expressly and unmistakably
clear. Accompanying this letter is an audio excerpt of the 2011 presentation by William Sharp,
Senior Attorney with the NYS Department of State, explaining to the Hudson Common Council
the effect of the enactment of the zoning change (Code section 325-17.1) that is the foundation
of this entire matter, as the Council was preparing to enact that zoning change. He had a hand in
drafting the law for the City and, as you can hear, states in very express terms that any alteration
of the property—even in a minor way—would require the owner to seek a special use permit for
the entire property: “it would be at the point where something happens on the property, * * *
they're going to have to get a conditional use permit for the entire property...” (he then lists
some examples that would trigger a special use permit). In short, the bulkhead work is not the
main issue; the bulkhead work was the trigger that caused the entire commercial dock operation
to lose its status as a lawful nonconforming use, to be subject to complete review, and to need a
Conditional Use Permit in order to continue. (The audio excerpt is less than 5 minutes long; the
statement quoted above begins about 3:15 into it, but the entire excerpt is essential to hear.)

This is crucial for the Planning Board to understand, because the New York Court of
Appeals—New York’s highest Court—has stated many times that “it is fundamental that a court,
in interpreting a statute, should attempt to effectuate the intent of the Legislature.” Patrolmen's
Benev. Ass'n of City of New York v. City of New York, 41 N.Y.2d 205 (1976); Kosmider v.
Whitney, 34 N.Y.3d 48 (2019). The text of section 325-17.1 and the further illumination from
Mr. Sharp’s statements to the Common Council make clear that the effect and intent of section
325-17.1 was and is to allow the commercial dock operations to continue as a non-conforming
use until any work, change, or modification was done on the property, and then to allow
continuation of the use as a commercial dock only upon a full Planning Board review of the
entire operation and, if warranted, the granting by the Planning Board of a Conditional Use
Permit for the entirety of the dock operations. Upon doing the bulkhead work in 2016, the dock
operations ceased to be a lawful non-conforming use. It is a basic tenet of zoning law that a use
can only be carried on if it is within one of three categories: allowed by right, allowed by permit,
or allowed as a continuing lawful non-conforming use. At present, the use of that parcel as a
commercial dock is none of these. To continue lawfully, the entire operation—the use—must
get a Conditional Use Permit, and the Planning Board’s review must encompass the entire use.

If the Planning Board were to depart from, or fail to thoroughly address, the scope of
review mandated by the Code of the City of Hudson, its action would be in contravention of the
language of section 325-17.1 and its clear legislative intent, as heard on the audio file, and would
mark any decision that did not encompass the entirety of the commercial dock operation as
“arbitrary * * * or affected by an error of law”—the very standard that makes a determination
by a board such as this subject to nullification by the Courts.

With this letter or in emails to follow, | am re-submitting numerous materials that guided
the Planning Board early on in this review and application process. | want to note that all of the
documents (including the audio file) that I am or will be sending to you were previously
submitted during the earlier public hearing period and are all part of the official record of this
matter. As such, | believe it would be very problematic for the Board to act without regard to the
information and guidance that they contain. Some are quite lengthy and | think an in-person
discussion of their key points, at a public hearing in the near future, would be useful and
beneficial. More generally, the fact that much information was presented to the Planning Board



from many sources prior to any current member’s tenure underscores the crucial importance of
re-opening the Public Hearing on the application for Conditional Use Permit.

The stakes in this matter are extremely consequential, and it is apparent that over time the
Planning Board has gone off course. It is essential that the Planning Board carry out its review to
the full scope of what is called for by Section 325-17.1 and otherwise. In light of the apparent
unfamiliarity of current Planning Board members with the extensive background and foundation
of this matter, much of which was which was established or introduced from 2017 through 2019,
prior to any current member’s tenure on the Board, it is essential that the Planning Board re-open
the Public Hearing in order that the members can acquire—both through written submissions and
oral explications at a public hearing—a full and accurate understanding of the factual, legal, and
historic basis for, and elements of, this review and Conditional Use Permit application and the
Planning Board’s authority and obligations with respect to it.

Sincerely,

S Sl

Kenneth J. Dow

YIn its decision in the matter of A. Colarusso & Son, Inc, et al. v. City of Hudson Planning Board, dated July 12,
2024, Supreme Court (Rivera, J.) expressly points out that the bulkhead work was the trigger that made a
conditional use permit necessary for continued dock operations and authorized the imposition of additional
conditions upon the continued use of the dock: “As Respondent [Planning Board] correctly argues, as per Zoning
Code 325-17.1(D), because part of the dock was being ‘rebuilt,” the conditional use permit requirement of the
Code was triggered and the Board is now authorized to impose certain conditions as specified in the Code,
along with ‘additional conditions on such [continued] use [of the dock] as may be necessary to protect the health,
safety and welfare of residents living in close proximity to commercial docks and the public while recreating and
using public facilities adjacent to commercial docks . . ..” Zoning Code 325-17.1(D)(1). Thus, the conditional use
permit is, contra Petitioners' [Colarusso’s] characterization, not simply a permit to nunc pro tunc authorize the
repairs already made, but rather, a permit for continued use of the dock with such conditions as the Board
may impose consistent with law.” (Note: “nunc pro tunc” essentially means “retroactively.” In more common
terms, the Court is saying that the conditional use permit is, contrary to Colarusso’s claims, not simply a permit to
retroactively authorize the bulkhead repairs that were made, but is, rather, a permit for continued use of the dock
with such conditions as the Board may impose.

The Court proceeds to distinguish between the scope of review pursuant to Hudson Zoning Code section 325-17.1
and the scope of review for SEQRA. Having just affirmed that, in accordance with the Zoning Code, the conditional
use permit is for “continued use of the dock™ and that the Planning Board is authorized to impose additional
conditions upon the “continued use of the dock”, the Court notes that the SEQRA review is different and looks only
at the new work: “At the same time, however, the court agrees with Petitioners that the ‘action’ for purposes of
SEQRA is not the totality of the already existing and operating dock, but rather, is the discrete repair and
replacement of the bulkhead in and of itself—i.e., the ‘action’ that triggered the conditional use permit requirement
of Zoning Code 325-17.1(D).” The Court then reiterates the Board’s authority pursuant to the Code to address and
impose conditions upon the continued use of the entire dock due to the triggering effect of the bulkhead work, while
saying that—at the same time—the SEQRA review itself is limited to the new work and not the continuing
operations: “[J]ust because the Code may have given the Board the power to impose certain conditions on the
continued use of the entire dock upon the happening of the bulkhead repair, it doesn't mean that the entire dock
is now also a new ‘action’ for SEQRA purposes.” The Court is clear that while the SEQRA review looks only at the
new bulkhead work, the conditional use permit application, review, and conditions encompass the entirety of the
continuing dock operations.
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MELKONIAN, J 2
Pet_itioners/plaintiffs A. éolarusso & Son, Inc. and Colérussé Ventures, LLC |
(“petition’ers"’) commencedl this Article 78 prooeerding action chal!enging
respbndents/defendants the City of Hudson’s and the City of Hudson Planning Board’s
Augusf 17,2017 deterrhinatidn requiring them to obtain a _conditibnal use permit for their
comlﬁerci_al dock operations. Petiti_onérs also seek declaratory 1:elief regarding a laundry list
of coml\ailaints.l‘ |
. In 2014, petitioners purchased a parcel of waterfront land on the Fudson River
wﬁferfront in respﬁndenf the City of Hgdsqn (the “City”) on which they condﬁct com_merciai’
doqk operations (the “dock”). The dbck is zoned “Core Ri.\/erfront (C-R)” pursuant to §
| 325-17.1 of the City of Hudson Zon:ing Code (the “City Code;’) which has, since 2011, beén

designated as a'noncor_lfor_ming use. Pursuant to City Code § 325-17. l(D), enacted in 2011,

"More specifically, petitioners seek an order (1) vacating and annulling respondents’
determination to conduct a second SEQRA review of the Frosion Repair Project; (2) prohibiting .
- respondents from imposing excessive fees on petitioners in connection with respondents’ review
of the Erosion Repair Project; (3) prohibiting respondents from imposing excessive fees on
petitioners in connection with reépon_dents’ review of the Truck Traffic Diversion and Haul Road
Improvement Project; (4) prohibiting respondents from further regulating the intensity of petitioners’

- use of their commercial dock and haul road; (5) vacating and annulling respondents’ determination
that petitioners require a development permit pursuant to Chapter 148 of the Code of the City of
Hudson before they may resurface their haul road; (6) declaring that neither the City nor any of its
Boards or Agencies, including respondents, may in any way regulate interstate commerce by
decreeing any limit upon the number of trucks that may travel by any route between petitioners’
Greenport quarry and petitioners’ dock on the Hudson River; (7) declaring that respondents lack the
- power or authority to recommence SEQRA review of the Erosion Repair Project; (8) declaring that
the fees demanded by respondents in connection with their review of the Erosion Repair Project are
excessive and unlawful; (9) declaring that the fees demanded by respondents in connection with
their review of the Truck Traffic Diversion and Haul Road Improvement Project are excessive and
unlawful; (10) declaring that petitioners’ use of their commercial dock is permissible under the
Code of the City and Hudson and that respondents may not lawfully further regulate the intensity
of such use; and (11) declaring that petitioners’ efforts to resurface their haul road are not subject
to floodplain review pursuant to Chapter 148 of the Code of the City of Hudson.
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the rebuilding, improvement or alteration, among other things, of a nonconforming use for
any purpose in the Core Riverfront C-R District. is available only upon proper application.

According to petitionersi, in late 2016, asa result of heavy erosion of the dock’s river
edges and banks, petitioners replaced a 75-foot section of a non-working bulkhead and also
placed 200.0 tons of rocks along a .1 70-foot portion of the Hudson River (the “erosionrepair -
project”). For some reason, which is not borne out by the record, petitioners proceeded (and |
completed) the project without authority, approval or the requ1red permits from the Planmng
Board. On January 24, _2017, the City Code Enforcement Officer issued petitioners ‘an
“Order to Remedy,” which identified a violation described as ‘;Replacement of concrete and
wood bulkhead with a steel bulkhead on loadmg dock without approval from the [City]
Planning Board as per Section 325- 17 l(D) [City] Code ”2 On February 15 2017,
petitloners appealed the Order to Remedy to the City Zoning Board of Appeals (the “ZBA”) |
On May 9,2017, the ZBA upheld and affirmed the Order to Remedy and denied petitioners’
appeal. In- connection with such determination, the ZBA issued a Resolution afﬁrming the
determmanon that the bulkhead work constltuted an action or r event that “tr1ggers Planning
Board Rev1ew under section 325-17.1.”

On May 23, 2017, petitioners submitted a cond.itional use permit application to the
Planning Board stating “Conditional use permit is needed per Order to _Remedy dated
January 24, 2017 for bu]khead repair on the north end of the property.” On August 17,

2017, the City determined that inasmuch as petitioners’ nonconforming use as a commercial

“It is undisputed that petitioners did not obtain any permit from the City, including a building
permit, prior to the commencement/completion of the project. :

3



dock operation had ceased, SEQRA review in connection with petitioners’ eontinued deck |
O}aerati()ns application Was necessary. Indeed, the extensive record herein reflects that the
Plaﬁning Board made it abuﬁdantly clear. to petitioners that inasmuch as. petitieners’
nonconforming use of the dock had ceased under lthe applicable _sectioh of the City Code,
they would be reqUire‘drto obtain a conditional use permit for their continued commercial
dock- operations. The City also requi.red that petitioners provide the City.with a$ 10;000.00
Heposit to be held in escrow for the review. Rather than paﬁicipate in the SEQRA process
forr the conditional use permit, petitioners comimenced the instaﬁt proceediné |
| The real crux of many of petltloners arguments is that the erosion repalr pI’Q]GCt was,

in their opinion, a minor repair and not such an action or event trlggerlng “Planning Board
Rev1eW under section 325-17.1.” However, that issue was squarely resolved by the ZBA
| in May 2017, when it considered .and rejected, inter alia, petitioaers’ claim that the erosien
repair project was a “minor repair” and upﬁeld the Order te Remedy requiring petitioners |
to submit to Planning | Boafd review. To test that. deteim'ination petitioners were required
to commence a CPLR artlcle 78 proceeding within 30 days after the filing of the Resolutlon

denylng the appeal (see, General City Law § 27-a{11]; § 27-b [9]; §§ 38,:81-c [1]; Matter

of Ziemba v City of Troy, 295 AD2d 693 [3" Dept. 2002]; Matter of Manupella v Troy City

Zoning Bd. of Appeals, 272 AD2d 761 [3" Dept. 2000]). Petitioners failed to. do so and, to

the exient petitioners attempt tore- 11t1 gate that issue under the auspices of a challenge to the-
secend” SEQRA review process, it is unt1mely

Moreover, the ZBA’s deter.rnination was aot irrational, arbitrary or caprieious in its

| rej ection of petitioners’ contention that the erosion repair project was exempt from Planning



Board review. It is well settled that a zoning board’s interpretation of a zoning law is

afforded great deference and will onl_y'be disturbed if it is irrational, arbitrary and capricious

(see, Matter of Lavender v Zoning Bd. of Anne._als of the Town of Bolton, 141 AD3d 970

[3 Dept. 2016], appeal dismissed 28 NY3d 1051 [2016]; Matter of Edscott Realty Corp.

v Town of Lake George Planning Bd., 134 AD3d 1288 [3" Dépt. 2015]; Matter of Palladino

v Zoning Bd. ofAnDeals of Town of Chatham, 39 AD3d 1004 [3_“l Dépt. 2.007]). Here; the
City Code provides that “... no building shall be erected, moved, altered, rebuilt or enlarged,
nor shall any land or imprbvement thereon be co_nstrﬁcted, altered, paved, improved or
rebuilt, in whole or in part, for any purpose in the Core Riverfront C-R District” without
Planning Board review (City Code § 32.5-17.1[D]).3 The ZBA determined that when

petitioners replaced the 75-foot section of bulkhead (which petitioners describe as being

“about half” of the retaining wall), it impermissibly rebuilt, improved, constructed and/or .

altéred its noncénforming commercial dock without Planning Bloard approval. Substantial
récord evidence supports this determination — indeed petitionefs’ own description of the
erosion _repai,_r projgct as in the .“best' intere’st. of tﬁe environment and pubic s_afety{”
implemented to “protect the wéter quality of the Hudson River;” and to eliminate “threats
to public safety” puts them directly in the cross—haifs of the City Code. Pet‘itione_rs also

describe the erosion_ to the dock’s river edges as “heavy” and that the old wooden Bulkhead

*The rational of this zoning ordinance (according to respondents’ counsel) was that “it
allows the dock owner & operator (Petitioner since 2014) to carry on its commercial dock
operations as such operations existed in 201 1, as a nonconforming use, as long as the
owner/operator (Petitioner) did not seek to make improvements, expansions, or changes. As soon
as the owner/operator sought to make an improvement, enhancement, expansion, or change, the
right to operate as a nonconforming use ceased.” '
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on the western edge had been f‘severely eroded” — in_deed, this was not a str-ucture._that failed
overnight, but admittedly failed over an extended period of time. Petitioners’ own argument
that replacing the bulkhead was “necessary” underscores their rleed to apply for Planning
Board approval and their failure to do so cannot be condoned by the Court. Simply put —
by undermmmg the Clty zoning laws, petitioners commenced the project at their own risk.
Nor does the Court find any merit to petitioners’ contentions that the approval of the , |
erosion repair project .by the New York State Depaﬁment of Environmental Conservation .
(the “DEC™)* and/or by the U.S. Army Corps of Engineers exempts petitioners from the
requirements of the Clty Code to obtain planmng board approval prlor to 1n1t1at1ng the

progect (see, Troy Sand & Gravel Co Inc. v Town of Nassau, 101 AD 3d 1505 [E’:rd Dept.

,2_012] [DEC’s SEQRA and permit approvals simply mean that plaintiff’s proposal satisfies
the applicable state law and regulatory standards]; Rottenberg v Edwards, 103 AD2d 138

[2 Dept. 2002]; Matter of Haher s Sodus Point Bait Shop v Wigle, 139 AD2d 950,

950-951 [4™ Dept. 1988] lv. denied 73 NY2d 701 [1988]; see, also, Matter of S.D. Off.

Eg uip. Co. v Philbrick, 247 AD2d 838, 840 [4® Dept 1998]). As such, petltloners reliance
upon these entities as an entitlement to an exemption from local regulatlon is mlsplaced
The Court also flatly rej ects petitioners’ contention that actual knowl.edge on the part
of the City that the erosion repair project was takirtg place somehow obviated their need to
seek Planning Board approval. |
-To the extent petitioners conterld that respondents’ determinatiort that SEQRA review

is necessary for continued dock operations constitutes an unlawful “second” SEQRA review

‘Indeed the DEC documentation specifically states “THIS IS NOT A PERMIT.”
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- process, the Court rejects such a contention. Moreover, the Court finds that this argument
- is couched in terms merely to avoid the statute of limitations issuc. Nevertheless, as afore
stated in a proceedmg seeking _]lldlClal review of administrative action, the. Court must

determme whether there isa ratlonal basis for the decision or whether it is- arbrtrary and -

capricious (Matter of Warden v Board of Regents, 53 NY2d 186, 194 [1_981]). The
determination will be sustained if it has.a rational basis and is supported by substantial

ev1dence (Matter of Fuhst v Foley, 45 NY2d 441 [1978]). With respect to questlons relating

to the interpretation of the terms of a zonmg ordmance a determination by a Zomng Board |
is ent1tled to “great weight and judicial deference as long as the interpretation is neither
irrational, unreasonable nor inconsistent with the governing statute_” (Trump-Equitable v |
GIiedman, 62 NY2d 539 [1984]; Applebaum v Deutsch, 66 NY2d 975 [1985]). The |
determmatlon must be sustained 1f it has a rational basis and is supported by substantial '7

ev1dence (Matter of Tovs R Us v Silva, 89 NY2d 411 [1996])

City Code § 325-17.1 Core Riverfront C-R Dlstrlct plainly states that the commermalr 7
dock becomes subject to review by the- Planmng Board in the event of any alteratlon
1m1ar0vement, or rebuild of a structure on the subjeet—parc'el, in whole or in part, for any
purpose. Te recite the exact Ianguage from the Code: § 325-17.1(D)‘( 1): “Any existing
commercial dock operation may continue to operate as a nonconforming- use until such time
as one or more of the actions or events spec1ﬁed in Subsectlon D above is proposed to be
undertaken,” The “events specified in Subsectlon D” include, in relevant part, “any land or
improvement thereon be constructed, altered, paved, irnproved or rebuilt, in whole or in part,

for any purpose.”‘ § 325-17.1(D)(1) continues: “Where one of the actions or events specified



in Subsection D above is propoSed, in addition to the provisions of Article VIII, and as mbre
fully set forth in § 325-17.1F(2), the Planning Board shall impose additional cdnditjons’ on
such use as may be necessary...” Heré, respondents fatio_nally concluded that the erosion
repair project was one _of' the f‘actions" or events speciﬁed in Sectibn D" triggering the
termination of petitioners’ righf to continue to operate the commercial dock withbut
| conditional use permit and that SEQRA revie\.;v for continued commercial dock operétions
is necessary. |

Accordingly, the petition is dismissed in its entirety.

Any and all other relief requested by any péirty not specifically grantéd herein ris in |
all respects DENIED. Petitionets are ﬁot entitled to any declaratory rclief.. The Cdurt has

specifically declined to address issues with the “Haul Road” pro’ject. in light of its recent

decision in City of.Hudsbn v Town Greenport, et.al., (Index No. 17-05620). No cosfs or
- disbursements are awarded to either party. _Petition_ers’ arguments with regard to t_he fees
~are premature.'

This consti-tutes-the Decision, Order and Judgment of the Court. Thi§ Decisioﬁ, Order
and Judgnﬁent is returned to the City’s counsel. All other papers are delivered to the
Supreme Court _C]erk. fqr ﬁansmission to the County Clerk. The signing of this__ Decision,
Order and Judgment shall not constitute entry or filing under CPLR 2220. Counsel isnot.
relieved from the applicable provisions of this rule with regérd to filing, eh&y and Notice
of Entry.. |

SO ORDERED.
ENTER.




Dated: Troy, New York _ | . — | o |

MICHAEL H. MELKONIAN
Acting Supreme Court Justice
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KENNETH J. Dow
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July 31, 2019
City of Hudson Planning Board

Re:  Colarusso application for conditional use permit for dock operations

Dear Chairman Chatham and Members of the Planning Board:

This memorandum is submitted to the record as an elaboration of points that | made—or
wanted to make—at the July 9" public hearing. | have had direct and in some cases extensive
involvement in several of the issues relevant to this conditional use permit application for the
Colarusso commercial dock operations. Most notably, as many of you know, when the applicant
sued the City and the Planning Board in 2017 over this matter, | defended the City and Planning
Board and won a complete dismissal of the applicant’s claims in that Article 78 proceeding.

My intention in this memorandum is not to present things that are controversial or
arguable. My purpose is to identify, summarize, and highlight certain things that | believe to be
quite clear-cut and indispensable to the Board’s consideration of a conditional use permit for the
dock operations, but which might get lost in the complexity of the matter or, in some cases, have
been subject to confusion or obfuscation. What | mean to contribute is awareness of what to look
for and where to find it. The value | seek to add by this submission is in pointing the Board to
certain foundations of its authority and clarifying where there has been confusion or obfuscation.

In that light, | do not think that any of the contents of this letter are controversial or
seriously debatable. The contents of this memorandum are drawn directly from the Zoning Code,
records of Planning Board or Common Council meetings, the Decision and Order of Supreme
Court or other papers in the applicant’s Article 78, or established case law, and the sources are
cited throughout. Supporting documents are included in an Appendix.

| want to be clear that | have not advocated for any particular outcome in the pending
review, and | am not arguing for any result here. My purpose is to show how the law and history
of this matter defend the Planning Board’s authority to undertake a comprehensive review and to
ensure that the full scope of the applicant’s operations are brought within that review, as required
by the Zoning Code of the City of Hudson.

Finally, 1 want to note that although the dock operations and the haul road are closely
related (and should be treated as a common matter), this memorandum does not address the road,
but addresses only the use of the waterfront parcel for commercial dock operations.

Below are eight points that I consider fundamental to the Board’s review. By no means is
this a complete and exhaustive list of relevant matters, but these are things that | have particular
familiarity with and appear to me to have been overlooked, misrepresented, or misunderstood.



EIGHT FUNDAMENTAL POINTS:

e This application is not for a conditional use permit for work on the bulkhead; it is for a
conditional use permit for the commercial dock operation in its entirety.

e A SEQRA review of the commercial dock operations is needed prior to making a
determination on the issuance of a conditional use permit.

e Colarusso lost any right that it had to operate as a nonconforming use.
e Itis not clear that Colarusso ever established a right to operate as a nonconforming use.

e No continuing rights to operate; application for conditional use permit akin to a new
operation.

e The conditional use that may be approved is limited to what the operations were in 2011.

¢ In considering the application, the Board must address the City’s ownership—not
Colarusso’s—of a 4.4 acre waterfront parcel adjacent to the dock.

e The Planning Board should take note of powers and obligations applicable to this matter.

FIRST, ASUMMARY OF THE APPLICANT’S ARTICLE 78 LAWSUIT AGAINST THE
CITY AND PLANNING BOARD:

To summarize Colarusso’s Article 78 against the City and Planning Board: Colarusso did
work on the dock property that triggered a need to obtain from the Planning Board a conditional
use permit for its entire dock operations, in accordance with § 325-17.1. They were, accordingly,
directed to make application to the Planning Board. Shortly after the Planning Board review
commenced, and when the SEQRA review for the conditional use permit was about to begin,
Colarusso sued the Planning Board. They argued to the Court, essentially, that the Planning Board
had no authority to conduct SEQRA review or impose any conditions upon their dock operations.
The Court rejected their complaints and claims in their entirety, and denied completely the relief
sought by Colarusso, vindicating and affirming the Planning Board’s position and authority to
carry out a complete review and SEQRA for possible issuance of a conditional use permit for the
entire dock operation.

e From 2011 until 2016, when Colarusso did work on the dock bulkhead along the river, the
commercial dock operation was designated a nonconforming use.

e Colarusso bought the property in 2014, approximately 3 years after it had been designated
a nonconforming use.

e The 2011 Zoning Code revisions allowed the dock to operate as a nonconforming use
UNTIL any of a number of specified things occurred. These are described in Subsection
D of section 325-17.1

e One of those things occurred in 2016: Colarusso’s work on the dock bulkhead.



e To be perfectly clear: the bulkhead work was legally, definitively, and FINALLY
determined to be one of the “actions or events specified in Subsection D” of section
325.17.1 of the Zoning Code, which triggered Planning Board review. That Colarusso
carried out one of the trigger actions of Subsection D is a definitively settled legal matter.
(See Appendix pp. 11, 14-15: Decision & Order, pp. 4, 7-8)

e When Colarusso did work on the dock bulkhead along the riverbank, it triggered
Planning Board review and the need to obtain a conditional use permit for the entire
commercial dock operation.

e Shortly after the Planning Board review commenced in 2017, Colarusso sued.

o Inessence, they sought to pre-emptively block the Planning Board review and
block any SEQRA review of the dock operations.

e Early this year, the Court dismissed their claims entirely and allowed the Planning
Board’s review—including SEQRA for the dock operations—to proceed.

e The essential takeaway of the litigation is that the Planning Board is fully empowered to
do a complete review, and consider granting a conditional use permit, for the commercial
dock operations as a whole.

e The bulkhead work is, at this point, almost a red herring. The bulkhead work is significant
only because it was the trigger that ended the right to operate as a nonconforming use and
brought into effect the need to obtain a conditional use permit for the dock operations as a
whole.

e The matter now in front of the Board is review of the entire commercial dock operation.

e One last point on the litigation: the Court rejected entirely Colarusso’s efforts to block
review, but at the same time, it did not give prior approval to any result, nor approve any
particular determination, finding, condition, or potential mitigation measure. The Board is
authorized to proceed as the Zoning Code directs and allows.

THIS APPLICATION IS NOT FOR A CONDITIONAL USE PERMIT FOR WORK ON
THE BULKHEAD; IT IS FOR A CONDITIONAL USE PERMIT EOR THE
COMMERCIAL DOCK OPERATION IN ITS ENTIRETY.

e Section 325-17.1 provides that “the following conditional uses are permitted, subject to
the approval of the Planning Board in accordance with Article VIII...” (See Appendix p.
4: Section 325-17.1)

e Such section lists among the authorized “Conditional Uses” the “Continuation of existing
commercial dock operations...”

e The “use” is the “commercial dock operations...”

e The most basic point of this section is to establish that—as the listed conditional use—the
existing commercial dock operations are what need a conditional use permit from the
Planning Board. (For further elaboration on this point, see Appendix p. 1)

e However, section 325-17.1 also provides that, as of 2011, initially, “[a]ny existing
commercial dock operation may continue to operate as a nonconforming use until such
time as one or more of the actions or events specified in Subsection D above is proposed
to be undertaken.”

e When “one or more of the actions or events specified in Subsection D happens, then the
preliminary right to operate as a nonconforming use terminates and the need to obtain a
conditional use permit for the entire dock operation is triggered. “...in addition to the




provisions of Article VIII, and as more fully set forth in 8§ 325-17.1F(2), the Planning

Board shall impose additional conditions on such use...” § 325-17.1(D.)(1).

In addition to the plain text of the law, which expressly states that the conditional use that

needs a permit is the “commercial dock operations...”, the effect of section 325-17.1 was

specifically explained to the Common Council at the time of its enactment in 2011:

“where something happens on the property... they’re going to have to get a conditional

use permit for the entire property.”

o | have attached an audio file of William Sharpe, Senior Attorney at the New York

State Department of State, describing for the Common Council (September 26,
2011, as the Council prepared to enact the zoning changes) the effect of section
325-17.1 and the need to obtain a conditional use permit “for the entire
property” when one of the events in subsection D occurs. (The audio file is
submitted with this memorandum and made part of the Planning Board record in
this matter. The full audio of the meeting is also available online at
https://wavefarm.org/archive/x14rgr. The adopted conditional use provisions in the
CR district are discussed beginning at 55:25 of the full recording. The attached 5-
minute excerpt begins at 1:05:00 of the full recording.)

The attached 5-minute audio file is incredibly valuable and I strongly urge each

Planning Board member to listen to it.

Itis a legally settled matter that the work done on the bulkhead was one of the actions or

events specified in Subsection D. (See Appendix p. 11: Decision and Order, p. 4)

This is the trigger that requires the entire use to obtain a conditional use permit.

The Decision and Order of Supreme Court held that “respondents [Planning Board]

rationally concluded that the erosion repair project was one of the ‘actions or events

specified in Section D’ triggering the termination of petitioners’ right to continue to

operate the commercial dock without conditional use permit.” (See Appendix p. 15:

Decision & Order, p. 8)

The application before the Planning Board is and must be a conditional use permit for the

entire commercial dock operation. Therefore,if the applicant addresses only the

bulkhead work, or anything less than the dock operations as a whole, then the

application to the Planning Board will be insufficient and the only lawful response by

the Board will be outright denial of the conditional use permit application.

A SEQRA REVIEW OF THE COMMERCIAL DOCK OPERATIONS IS NEEDED
PRIOR TO MAKING A DETERMINATION ON THE ISSUANCE OF A CONDITIONAL
USE PERMIT

The Planning Board determined in 2017 that SEQRA review was necessary prior to
making a determination on the issuance of a conditional use permit for the dock
operations.

The Decision and Order of Supreme Court stated that “the City determined that
inasmuch as petitioners’ nonconforming use as a commercial dock operation had ceased,
SEQRA review in connection with petitioners’ continued dock operation application
was necessary....Rather than participate in the SEQRA process for the conditional use
permit, petitioners commenced the instant proceeding.” (Appendix pp. 10-11: Decision &
Order, pp. 3-4)
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The Decision and Order also states “To the extent petitioners [Colarusso] contend that
respondents’ determination that SEQRA review is necessary for continued dock
operations [] constitutes an unlawful ‘second” SEQRA review process, the Court rejects
such a contention.” (Appendix pp. 13-14: Decision and Order, pp. 6-7).

The Decision and Order dismissed the Colarusso petition in its entirety, denying all claims
and relief sought by Colarusso against the Planning Board and other respondents.
Moreover, the Decision and Order of Supreme Court specifically held that
“respondents [Planning Board] rationally concluded that...SEQRA review for continued
commercial dock operations is hecessary.” (See Appendix p. 15: Decision & Order, p. 8)

COLARUSSO LOST ANY RIGHT THAT IT HAD TO OPERATE AS A
NONCONFORMING USE

Section 325-17.1(D)(1) states: “Any existing commercial dock operation may continue to
operate as a nonconforming use until such time as one or more of the actions or events
specified in Subsection D above is proposed to be undertaken.”

Itis a legally settled matter that the work done on the bulkhead was one of the actions or
events specified in Subsection D.

Confirming what the law plainly says, the Decision and Order of Supreme Court held
that “respondents [Planning Board] rationally concluded that the erosion repair project
was one of the ‘actions or events specified in Section D’ triggering the termination of
petitioners’ right to continue to operate the commercial dock without [a] conditional use
permit.” (See Appendix p. 15: Decision & Order, p. 8)

IT ISNOT CLEAR THAT COLORUSSO EVER ESTABLISHED ARIGHT TO
OPERATE AS A NONCONFORMING USE

This may not be significant now, because the applicant has lost any right to operate as a
nonconforming use; however, the Board should be aware of it.

Section 325-29(A.)(3) states that any type of nonconforming use “shall not be
reestablished if such use has for any reason been discontinued for a period of over one
year....Intent to resume a nonconforming use shall not confer a right to do so.”

As far as | know, it has never been established that the commercial dock operation has
been continuously functioning (without a gap of discontinuance of at least one year) since
the dock was designated a nonconforming use in 2011.

The Article 78 Record does, on the other hand, contain sworn statements by the applicant
that “at the time Petitioners acquired the dock, its condition reflected deferred
maintenance by prior owners” and other statements that call into doubt the functionality of
the dock and whether the dock was used or usable at the time Colarusso purchased it.

To the extent it was a lawful nonconforming use, it was also subject to the restrictions
stated in section 325-29(A.)(1), including: “nor shall any external evidence of such use
be increased by any means whatsoever.”

Note that the relevant time period includes approximately three years prior to the time the
applicant purchased the property. If the prior owner or owners had discontinued dock
operations for a period of a year between 2011 and 2014, the applicant would have
acquired no rights to operate the dock when it purchased the property in 2014.
Consequently, it is an open question as to whether the right to carry on dock operations
terminated subsequent to 2011 due to a period of non-use for a year or more.



NO CONTINUING RIGHTS TO OPERATE; APPLICATION FOR CONDITIONAL USE
PERMIT AKIN TO A NEW OPERATION

e Referring again to the Decision and Order of Supreme Court: “respondents [Planning
Board] rationally concluded that the erosion repair project was one of the ‘actions or
events specified in Section D’ triggering the termination of petitioners’ right to continue
to operate the commercial dock without [a] conditional use permit.” (See Appendix p. 15,
Decision & Order, p. 8)

e The right to operate the dock (as a nonconforming use) having terminated, the applicant is
coming to the Planning Board in the position of having no rights to operate. As such,
they are akin to a new applicant. They may be able to show that what they intend warrants
a conditional use permit, but there is no continuing, carried-over right to operate. Having
lost the right to operate as a nonconforming use (if they ever had it), Colarusso must now
be treated as though they are starting from scratch—a new application seeking a
conditional use permit to commence commercial dock operations on the parcel.

THE CONDITIONAL USE THAT MAY BE APPROVED IS LIMITED TO WHAT IT
WAS IN 2011

e General City Law section 27-b(2.) provides: “The legislative body may, as part of a
zoning ordinance or local law, authorize the planning board or such other administrative
body that it shall designate to grant special use permits as set forth in such zoning
ordinance or local law.

e |f the Planning Board determines that a conditional use permit is warranted, the Planning
Board’s authority to grant a conditional use permit is limited by the definition or
parameters of the description of the subject use, as set forth in the Code.

e In adopting a shorthand term for the conditional use being considered, the use is typically
and casually referred to as “dock operations” or “commercial dock operations.” Those
terms are not accurate, however, and the actual description of the use for which a
conditional use permit may be granted is, in fact, much more specific.

e The actual conditional use that may be permitted under section 325-17.1(D.)(1) is as
follows: “Continuation of existing commercial dock operations for the transport and
shipment of goods and raw materials, including loading and unloading facilities, and
storage of such goods and raw materials, and associated private roads providing ingress
and egress to or from such commercial dock operations, as such uses existed on the
effective date of this L.L. No. 5-2011.”

e The use that is allowed as a conditional use is not “‘commercial dock operations;” it is
“continuation of existing commercial dock operations...as such uses existed on the
effective date of this local law (2011).” There is a substantial difference between the two.

e The Board is not authorized to grant a permit that does more than allow dock operations
as such uses existed in 2011.

e The Board cannot comply with this requirement of the law without establishing and
knowing the extent to which such operations existed in 2011.

e Establishing the 2011 baseline is a crucial evidentiary component of this review. It is no
doubt a challenging one, but it is essential to determining the outer limits of what can be
authorized and to avoiding an arbitrary (and therefore invalid) determination.




IN CONSIDERING THE APPLICATION, THE BOARD MUST ADDRESS THE CITY’S
OWNERSHIP—NOT COLARUSSO’S—OF A 4.4 ACRE WATERFRONT PARCEL
ADJACENT TO THE DOCK

e In 2013, prior to my work for Hudson, I did research into the ownership of a 4.4 acre
parcel of waterfront land on the Hudson, immediately south of the applicant’s dock
facilities, which the applicant evidently claims to own. (See Appendix p. 18, Map of 4.4
acre parcel)

e New York State prohibits cities from selling or otherwise conveying waterfront lands. For
over 100 years, NYS General City Law 8 20 has barred the alienation by cities of “water
front [and] lands under water,” a prohibition enforced and reiterated in NYS case law.
Such a transaction requires a specific act of the New York State Legislature, and is void
without such State legislation.

e Despite this explicit prohibition, 4.4 acres of waterfront just south of the applicant’s dock
operations was purportedly sold or conveyed by the City in 1981 to St. Lawrence Cement,
(and later purportedly conveyed to the applicant).

e There is a distinction in law between voidable transactions and void transactions. A
“voidable” transaction is one that can be challenged and undone. The flaws are typically
procedural. A “void” transaction does not need to be challenged or undone. The law treats
a void transaction as never having happened.

e New York case law makes clear that a land sale that a municipality had no lawful
authority to make is void.

e To be clear, under law, that transaction effectively never happened. The City owns
that property. (See Appendix pp. 19-23: Dow Memorandum of June 3, 2013)

e Rather than elaborate on the applicable law—although the law is very clear—the simpler
point for the Planning Board is that the City itself commissioned a title search in 2013,
which determined that the City owns that property. As stated in the Common Council
meeting minutes of October 15, 2013, “President Moore stated a title search had been
completed on the Holcim property regarding the 4.4 acres and he said ‘we do own it
according to our, according to the title company.’” (See Appendix p. 17: Common
Council Minutes, Oct. 15, 2013)

e In light of both the applicable law and—even more crucially—the City’s own findings and
determination, the Planning Board has no basis or authority to treat the parcel as
anything but City-owned waterfront property.

e Assuch, the Board needs to consider the impacts of granting a conditional use permit
for the applicant’s dock operations upon this adjacent parcel of City waterfront.

o Itis aspecific objective of the Planning Board under section 325-34(A.)(2) in
connection with a conditional use permit “that the proposed use shall be of such
location, size and character that, in general, it...will not be detrimental to the
orderly development of adjacent properties in accordance with the zoning
classification of such properties.”

e The 4.4 acres owned by the City are an “adjacent property,” and its “zoning classification”
provides for the following permitted uses (8 325-17.1):

o C. Permitted uses.

= (1) Public docks and launches for pleasure or recreational watercraft.
= (2) Public parks, including but not limited to public beaches, boat
launch areas, and playing fields.




= (3) Public and private recreation facilities and amenities, including but
not limited to snack bar or cafe to service public parks, walking and biking
trails, boat rental facilities, information kiosks.

o The Planning Board therefore has an obligation to investigate and determine the
extent to which a commercial dock operation may be detrimental to the
development of this parcel as a public dock, public park, public beach, boat
launch, or playing field, or public recreation facilities or amenities, and to proceed
accordingly.

o Specific points of concern include the following:

= The proximity of the dock operations to the City’s parcel.

= That this significant piece of City-owned waterfront—designated to be
used for public parks, public docks, and other public recreation facilities—
is accessible only by passing the premises on which the applicant seeks to
carry on commercial dock operations.

= That the means of access to the City’s 4.4 waterfront acres is the same road
used by the heavy gravel trucks and that the access road to the City’s
waterfront parcel is intersected by the truck ingress and egress for the dock
property.

o The Planning Board has an obligation to determine whether or to what extent the
dock operations can be reconciled with the orderly development of the City’s 4.4
acre waterfront, and, if warranted, to impose conditions upon the commercial dock
operations consistent with the standards set out in the Hudson Code.

THE PLANNING BOARD SHOULD TAKE NOTE OF POWERS AND OBLIGATIONS
APPLICABLE TO THIS MATTER

e The Planning Board review is governed by numerous sections, including the following:
o §325-17.1
= §8325-17.1(A.): The district purpose “is to encourage a mixture of
compatible uses at the riverfront...[and] to ensure that such uses are
compatible...”
= §325-17.1(D.)(1): Where one of the actions or events specified in
Subsection D above is proposed, in addition to the provisions of Article
VII1, and as more fully set forth in § 325-17.1F(2), the Planning Board
shall impose additional conditions on such use as may be necessary to
protect the health, safety and welfare of residents living in close proximity
to commercial docks and the public while recreating and using public
facilities adjacent to commercial docks as authorized in the Local
Waterfront Revitalization Program.
= §325-17.1(F.)():
= §325-17.1(F.)(2):
= §325-17.1(F.)(3):
o §325-34
= General conditional use standards.
= The Planning Board may require that conditional use permits be
periodically renewed. 8 325-34(C.).



o The application requires review under § 325-35.2(B.) LWRP consistency review
of actions. “Whenever a proposed action is located within the City's coastal area,
each City agency shall, prior to approving, funding or undertaking the action,
make a determination that it is consistent with the LWRP policy standards
summarized in Subsection B(8) herein. No action in the coastal area shall be
approved, funded or undertaken by that agency without such a
determination.”

= The LWRP was adopted by the City and is binding on it. It was not
formally adopted by the State, which means that the State cannot provide
certain funding. The State’s non-action does not, however, impair the
LWRP’s force in relation to the City and its agencies and boards.

| believe there is no question about the merit, validity, and applicability of the eight points
identified in this memorandum. They are central to the matter currently before the Board. I have
followed the initial statement and identification of these eight points with the facts, law, and
reasoning that underlie them. | hope that by being aware of and familiar with the foundations on
which they rest, the Planning Board can confidently incorporate these eight points into the
Board’s review.

Sincerely,

fwsss flh-

Kenneth J. Dow



APPENDIX

CONTENTS

Further elaboration of certain points.

o This application is not for a conditional use permit for work on the bulkhead; it is for a
conditional use permit for the commercial dock operation in its entirety.

e Colarusso lost its right to operate as a nonconforming use.

Section 325-17.1 of the Zoning Code of the City of Hudson.

Decision and Order and Judgment, A. Colarusso & Son, Inc., et al, v. City of Hudson, City of
Hudson Planning Board, et al., Supreme Court, Albany County, Hon. Michael H. Melkonian,
February 28, 2019.

Common Council minutes, October 15, 2013, (Addressing City ownership of 4.4 acres of
waterfront).

Map of 4.4 acre parcel.

Memorandum of Kenneth J. Dow, dated June 3, 2013, (Addressing ownership and transfer of
4.38 acre Hudson Waterfront parcel).

ALSO:

Audio File of 5-minute excerpt of William Sharpe (NYS DOS) presentation to Hudson Common
Council, September 26, 2011.



Further elaboration:

This application is not for a conditional use permit for work on the bulkhead; it is for a
conditional use permit for the commercial dock operation in its entirety.

The Applicant’s opening presentation at the July 9% Public Hearing—in that it described
the application as being for work on the bulkhead and discussed only that element of the
actual matter—was inadequate, misleading and deceptive.
This is particularly troubling in that the Decision and Order specifically states that “the
extensive record herein reflects that the Planning Board made it abundantly clear to
petitioners that inasmuch as petitioners’ nonconforming use had ceased, they would be
required to obtain a conditional use permit for their continued commercial dock
gperations.” (Decision and Order, p. 4)
Regrettably, this is consistent with my past experiences and observation—even during the
litigation—that the applicant and its agents have consistently and persistently attempted to
redirect attention from the proper subject of review—that being the entirety of the dock
operations—to mere aspects of the project and its operations, and have sought to prevent,
dissuade, or deter the Planning Board from fully exercising its proper authority.
While it was troubling to hear the applicant persist in their evasion of the full scope of the
matter, I was astounded to see, at this stage of the matter, that the Planning Board’s public
notice on the City’s website described this as a “Conditional Use Permit with a Site Plan
Component from A. Colarusso and Son, Inc. for replacement bulkhead at 175 South Front
Street.” This is an incorrect and insufficient description that fails to provide a legally
adequate public notice of the matter.
o A correct description would be “Conditional Use Permit with a Site Plan

Component from A. Colarusso and Son, Inc. for commercial dock operations at

175 South Front Street.”
To the extent the applicant thinks, suggests, states, or implies that the conditional use
permit-is for the bulkhead work—what they have called the “Erosion Repair Project”—
they are far off base. Not only is that not what the Code provides for, it doesn’t even make
any sense. The definition of a conditional or special use permit is “an authorization of a
particular land use which is permitted in a zoning ordinance or local law, subject to
requirements imposed by such zoning ordinance or local law to assure that the proposed
use is in harmony with such zoning ordinance or local law and will not adversely affect
the neighborhood if such requirements are met.” [Gen. City Law § 27-b]. The relevant
“land use” of the land in question, following that definition, is “commercial dock
operations...” [Hudson Code § 325-17.1(D.)] A modification, repair, expansion, or other
alteration to a structure or improvement does not constitute a “use”, and it would

consequently be nonsensical to issue a conditional use permit to a modification or

alteration such as the Erosion Repair Project bulkhead work.”

As addressed above and in the attached audio, it is very clear that section 325-17.1
requires the applicant to seek and obtain a conditional use for the commercial dock
operations in their entirety, and that when that law was enacted, the City Common
Council knew exactly what it was doing. Its purpose and effect was made perfectly clear.

App.



The requirement to obtain a conditional use permit for the whole property and operation
was deliberate, intentional policy.

While it was troubling to see the applicant describe the application as being for work on
the bulkhead and focus the presentation on only that, the serious ramification of this
narrow and misguided focus is that if the applicant persists in addressing only the
bulkhead work, or anything less than the dock operations as a whole, the application will
be insufficient and the only lawful response by the Board will be outright denial of the
conditional use permit application.

Colarusso lost its right to operate as a nonconforming use.

The applicant is currently operating on the dock parcel without any right to operate. At
present, they are in a sort of limbo. They forfeited the right to operate as a nonconforming
use, but have not obtained a conditional use permit.

It is my view that it would, nonetheless, probably be unwarranted to shut down the
operations while the applicant is actively seeking a conditional use permit.

There are two reasons for this: 1) an owner that violates a zoning provision without
required permissions or permits is ordinarily allowed to continue operating while
undergoing review, unless the continuation creates an imminent and serious hazard, and
more specifically in this case 2) the Order to Remedy issued by the City directed the
applicant to apply to the Planning Board, which they are doing.

Upon the determination by the Planning Board, the applicant would be subject to such
determination.

App. 2



City of Hudson, NY
Wednesday, July 31, 2019

Chapter 325. Zoning

Article lll. District Use Regulations
§ 325-17.1. Core Riverfront C-R District.

[Added 11-30-2011 by L.L. No. 5-2011]

A. District purpose. The purpose of the Core Riverfront C-R District is to encourage a
mixture of compatible uses at the riverfront; to provide access to the riverfront for
water-dependent transportation and recreational uses and water-enhanced uses such
as restaurants and publicly accessible walking and biking trails; to ensure that such
uses are compatible; and to protect the visual, cultural, natural, ecological and historical
resources of the City's core riverfront area.

B. Site plan approval. All new uses or change of uses in the C-R District will be subject to
site plan approval by the Planning Board pursuant to § 325-35.
[Amended 2-18-2014 by L.L. No. 2-2014]

C. Permitted uses. Subject to the bulk and area regulations of the Core Riverfront C-R

District,I! no building shall be erected, moved, altered, rebuilt or enlarged, nor shall any
land or building be used, designed or arranged to be used, in whole or in part, for any
purpose in the Core Riverfront C-R District except the following:

(1) Public docks and launches for pleasure or recreational watercraft.

(2) Public parks, including but not limited to public beaches, boat launch areas, and
playing fields.

(3) Public and private recreation facilities and amenities, including but not limited to
snack bar or cafe to service public parks, walking and biking trails, boat rental
facilities, information kiosks. ‘

(4) Tour, commercial, charter, and/or fishing boat operations.

(5) Boating instruction schools.

(6) Water taxis and ferries.

[1] Editor's Note: The Schedule of Bulk and Area Regulations for Residential Districts is

included at the end of this chapter.
Gu—

D. Conditional uses. Other than the permissible uses set forth in § 325-17.1C and the
accessory uses set forth in § 326-17.1E, and subject to the bulk and area regulations of
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the Core Riverfront C-R District, no building shall be erected, moved, altered, rebuilt or
enlarged, nor shall any land or improvement thereon be constructed, altered, paved,
improved or rebuilt, in whole or in part, for any purpose in the Core Riverfront C-R
District, except that the following conditional uses are permitted, subject to the approval
of the Planning Board in accordance with Article VIl hereof. These uses are further
subject to the regulations specified below and elsewhere in this chapter.

[Amended 2-18-2014 by L.L. No. 2-2014]

(1) Continuation of existing commercial dock operations for the transport and
shipment of goods and raw materials, including loading and unloading facilities,
and storage of such goods and raw materials, and associated private roads
providing ingress and egress to or from such commercial dock operations, as such
uses existed on the effective date of this L.L. No. 5-2011. Any existing commercial
dock operation may continue to operate as a nonconforming use until such time as
one or more of the actions or events specified in Subsection D above is proposed
to be undertaken. Where one of the actions or events specified in Subsection D

above is proposed, in addition to the provisions of Article VIII, and as more fully set é—-—

forth in § 325-17.1F(2), the Planning Board shall impose additional conditions on
such use as may be necessary to protect the health, safety and welfare of
residents living in close proximity to commercial docks and the public while
recreating and using public facilities adjacent to commercial docks as authorized in [
the Local Waterfront Revitalization Program.

(2) A private causeway or private road that provides ingress to or egress from the
property upon which a commercial dock operation is conducted as set forth in
§ 325-17.1F(2)(h) and (k).

(3) Public and private marinas.

(4) Annual or private membership clubs providing private playgrounds, swimming
pools, tennis courts, marina and boat launch facilities, related recreational
buildings. At a minimum, such uses shall be subject to the special conditions set
forth in § 325-7B(3).

(5) Railroad, public utility, radio and television transmission and receiving antennas,
rights-of-way and structures necessary to serve areas within the City.

(6) Multiple dwellings, hotels (not including }ooming houses and boardinghouses) and
motels.

(7) Telecommunications towers as provided for in Chapter 284.
(8) Eating and drinking places.

E. Accessory uses. Customary and accessory uses, including off-street parking as
regulated in Article IV, permitted accessory uses as provided for in § 325-7C(1), (2),
(4), and (5) and signs as regulated in Central Commercial C-C District, §§ 3256-14C and
325-25.

F. Standards for conditional uses.

(1) For all conditional uses, where the subject property abuts the water, the Planning
Board shall consider the quality and extent of views from the adjacent public
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streets through the property to the water as well as the design and relationship of
development to the waterfront as viewed from the water.
[Amended 2-18-2014 by L.L. No. 2-2014}

Special conditions for commercial dock operations (including private roads
providing ingress and egress to the commercial dock operations):

(a) Emissions of dust, smoke, gas, odor or air pollution, or by reason of the
deposit, discharge or dispersal of liquid or solid wastes in any form in a
manner or amount as to cause permanent damage to the soil or waters shall
not adversely affect the surrounding area or create a nuisance. See Hudson
Zoning Regulations § 325-27, Prohibited uses in all districts.

(b) In order to minimize nuisance noise from loading dock operations to
residential receptors and nearby uses, noise shall be kept within the limits
established in Chapter 210, Noise, of the City Code. Control measures may
include, as the Planning Board deems appropriate, the placement of noise-
attenuating barriers and landscaping around loading docks.

[Amended 2-18-2014 by L.L. No. 2-2014]

(¢) Loading or unloading operations at the docks and truck arrivals and
departures shall be limited to the hours of 7:00 a.m. to 7:00 p.m. This limitation
shall not apply to on-water operations by tugboats and barges.

(d) Truck engine idling is prohibited at loading docks.

(e) Artificial lighting facilities of any kind with light sources visible beyond the lot
lines or which create glare beyond such lines are prohibited pursuant to § 325-
27, subject to lightening devices deemed necessary for the public safety and
welfare by federal, state or City authorities.

() Visual impacts associated with such operation shall be minimized. Corridors
from a public street or tract of land that provide a direct and unobstructed view
to the water from a vantage point within a public street, public park or other
public place shall be protected wherever possible. Outdoor storage of goods
and raw materials shall be screened from the public view to the greatest
extent possible.

(g) As far as practical, public access to and along the river shall be incorporated
into site designs for conditional uses but shall not substantially interfere with
the established uses on the property.

(h) In areas of annual flooding, floodplains and wetlands shall be preserved in
their natural state to the maximum possible extent practicable to protect water
retention, overflow and other natural functions.

() Loading and unloading operations at the docks shall be conducted in a
manner designed to minimize adverse effects on water quality, fish and
wildlife, vegetation, bank stabilization, water flow, and permitted uses on
adjoining property.

() Construction, reconstruction or resurfacing of and other improvements to the

dock operations (including private roads providing ingress and egress to the
commercial dock operations) shall be performed in a manner which preserves
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natural features and drainways, minimizes grading and cut and fill operations,
ensures conformity with natural topography, and retains natural vegetation
and vegetative buffers around water bodies to the maximum extent practicable
in order to prevent any increase in erosion or the volume and rate or velocity
of sedimentation or surface water runoff prior to, during, and after site

preparation and work. l

1

(3) Special conditions for a private causeway or private road that provide ingress to or
egress from the property upon which a commercial dock operation is conducted
include the requirements as set forth § 325-17.1F(2)(h) and (k).

(4) Special conditions for public and private marinas include the following:

(a) Docks and moored vessels must be situated so as not to interfere with the
free and direct access to such waters from the property, wharf, dock or similar
structure of any other person unless written permission is obtained therefor
from such other person.

(b) Any application for a dock to be constructed at the end of a right-of-way will
require written consent from all parties having an interest in the right-of-way.

(c) All docks 50 feet or longer in length must be equipped with a U.S. Coast
Guard approved regulatory navigation light at the seaward end of the dock
facility.

(d) As far as practical, public access to and along the river shall be incorporated
into site designs for marinas.

(5) Special conditions for multiple dwellings, motels and hotels include the following:

(a) The design, scale, and appearance of units, structures, and the entire facility
shall be compatible with present and potential uses of adjacent properties and
structures.

(b) The size, scale or configuration of a proposed facility must be found not to
create an undue increase in traffic congestion on adjacent and nearby public
streets or highways. .

(c¢) Structures and outdoor activities will be reasonably screened from adjacent
properties. Landscaping and buffer zones will be provided to reduce noise,
dust, and visibility.

(d) Outdoor lighting shall be contained on the site and shielded to assure that
lighting is not visible from neighboring lots.

(e) There shall be no outdoor public address or music system audible beyond the
limits of the site.

() The number of guest rooms may be limited to the availability of public water
and sewage facilities.

(6) Special conditions for eating and drinking places include the following:

(a) There shall be no outdoor public address or music system audible beyond the

limits of the site. .
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(b) The maximum customer capacity of the restaurant shall be calculated in order
to determine potential sewage and kitchen waste disposal. A plan
demonstrating how the disposal of sewage and kitchen wastes will be handled
shall be provided.

(c) Structures and outdoor eating areas will be reasonably screened from
adjacent properties. Landscaping and buffer zones will be provided to reduce
noise, dust, and visibility.

(d) Outdoor lighting shall be contained on the site and shielded to assure that
lighting is not visible from neighboring lots.

G. Salt storage. The stockpiling or storage of road salt is not a permitted, conditional or
accessory use.
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MELKONIAN, J.: |
‘Petitioners'/plaintiffs; A. éolarusso & Son, Inc.. and ‘Colérués; Ventures, LLC ‘

(“petitioriers;’_) : c::ommgnced.' thié “Article 78 proceeAdin‘g action 6hal£§nging*
respbndents/defendants the City of Hudson’éand the City of Hudson Planning Board’s
Augusf 17, 2017 deterrhihatidn réqu_iring them to ‘obtain a conditional use permit for their
comlﬁercial dock operations. Petiti_onérs #lso seek declafaiéry x:eliéfrégarding a laundry iist'
of com;ilajnts.‘1 . |

. In 2014, ﬁetiti_oners purchased a parcel of waterfront land on the Hudsbn_ijer
wéferfront in respbndenf tixg City of Hl_idsqn (the “City”) on which they condﬁct c;)m#lercial'
doqk operations (ﬂ_le “dock;;). The dbck is zoned “Core Ri.verfront (C-R)” pﬁrsuant to §
| 325-i7.1 oﬂhe City of Hudson Zon:ing' Code (i:hé “City Code;’) which has, since 201 1, been

desig;lated as a.noncohfor_ming use. Pursuant to City Code § 325 -17. I(D), enacted in 2011,

"More specifically, petitioners seek an. order (1) vacating and annulling respondents’
determination to conduct a second SEQRA review of the Erosion Repair Project; (2) prohibiting.
- respondents from imposing excessive fees on petitioners in connection with respondents’ review -
of the Erosion Repair Project; (3) prohibiting respondents from imposing excessive- fees on
petitioners in connection with reépon_dents’ review of the Truck Traffic Diversion and Haul Road
Improvement Project; (4) prohibiting respondents from further regulating the intensity of petitioners’

. use of their commercial dock and haul road; (5) vacating and annylling respondents’ determination
that petitioners require a development permit pursuant to Chapter 148 of the Code of the City of
- Hudson before they may resurface their haul road; (6) declaring that neither the City nor any of its
Boards or Agencies, including respondents, may in any way regulate interstate commerce by
decreeing any limit upon the number of trucks that may travel by any route between petitioners®
Greenport quarry and petitioners’ dock on the Hudson River; (7) declaring that respondents lack the
. power or authority to recommence SEQRA review of the Erosion Repair Project; (8) declaring that
- the fees demanded by respondents in connection with their review of the Erosion Repair Project are
excessive and unlawful; (9) declaring that the fees demanded by respondents in connection with
their review of the Truck Traffic Diversion and Haul Road Improvement Project are excessive and
unlawful; (10) declaring that petitioners® use of their commercial dock is permissible under the
Code of the City and Hudson and that respondents may not lawfully further regulate the intensity
of such use; anid (11) declaring that petitioners efforts to resurface their haul road are not subject
to floodplain review pursuant to Chapter 148 of the Code.of the City of Hudson.
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the rebmldmg, nnprovement or alteratlon among other thmgs, ofa nonconforrmng use for
any purpose in the Core R1verfront C-R Drstrrct is available only upon proper application.
Accordmg to petrt:loners in late 20 16,asa result of heavy erosion of the dock’s river

- edges and banks, petltronets replaced a 75-foot section of a non-working bulkhead and also

placed 2000 tons of rocks along a 17 0-foot portlon of the Hudson Rlver (the “erosionrepair -

,pro‘]ect”) For some reason, Whrch is not borne out by the record, petitioners proceeded (and |

completed) the proj ect \mthout authonty, approval or the required permits from the Plannmg

Board On January 24, 2017 the Crty Code Enforcement Officer issued petltroners an |

“Order to Remedy,” whlch identified a violation descrlbed as “Replacement of concrete and

wood bulkhead with a steel bulkhead on loadmg dock without approval from the [City]

Planmng Board as per Sectron 325-17 l(D) [City] Code »2 On February 15 2017,

petltloners appealed the Order to Remedy to the City Zonmg Board of Appeals (the “ZBA”) -

On May 9,2017, the ZBA upheld and affirmed the Order to Remedy and denied petitioners’

appeal. In connection with such determmation, the ZBA issued a Resolution affirming the

determmatlon that the bulkhead work constrtuted an action or event that “tnggers Planmng :

Board Rev1ew under section 325-17.1.”

On May 23, 2017, petitione'rs‘submitted a conditidnal use permit applicatioh to the
‘Planning Board statmg “Condmonal use permit is needed per Order to Remedy dated
January 24 2017 for bulkhead repair on the north end of. the property ” On August 17,

2017, the Clty deterrmned that masmuch as petitioners’ nonconformmg useasa commercral

2It is undisputed that petitioners did not obtain any permit from the Clty, mcludmg a bulldmg
permrt, prror to the commencement/completlon of the project.

T
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dock operation had ceased, SEQRA review in contx‘ection wﬂh Iaatitionaxjs’ aontinuéd dack
oacratiéns application Was necessary. Indeed, thelextensive ‘record hereih reflects that "the‘
Planmng Board made 1t abundantly ¢clear to petmoncrs that masxhuch as. petttloners
' honconformmg use of the’ dock had ceased .under the apphcable section of the Ctty Code,
they would be reqmred to obtain a condmonal use penmt for their continued commerclal
dock operatlons The Clty also requlred that petlttoners provxde the City with a $10, 000.00
depos1t to be held in escrow for the. review. Rather than partlclpate in the SEQRA process N
. for the conditional use permit, petltloners commenced the 1nstant proceedlng J
' The real crux of many of petltloners arguments is that the erosion repalr prQ]eCt was:.
in their oplmon a minor repan' and not such an action or event trlggermg “Plannmg Board
Rewetv under section 325—17 1.” However, that issue was squarely resolved by the ZBA
_ in May 2017, when it conmdered .and rejected inter alza petlttoners clalm that the erdsmn
repalr pl‘{)]ect was a “mmor repalr” and upheld the Order to Remedy requlrmg petltlonets |
to submlt to Planning Board review. To test that determmatwn petttloners were required
to commence a CPLR artlcle 78 proceedmg w1thm 30 days after the filing of the Resolutton
| denylng the appeal (see, General City Law § 27-a {1 1]; §27-b[9]; §§-38,s81-c [1]; Matter
Qﬁﬁgmm, 295 AD2d 693 [3" Dept. »2002]; Matter of Manupella v Troy City
Zoning Bd. of Appeals, 272 ADQ& 761 [3¢ Diept. 2000]). Peiitioners failed to dosoand,to,

the extent petltloners attempt to re-httgate that i issue under the auspices of a challenge to the .

second” SEQRA review process, 1t is untlmely ' o : .»p—-J
.Moreover, the ZBA’s detemnnation_was not irrational, arbitrary or capricious in its

| rej éction of petitioners’ contention that the erosion repair project was exempt from Planning
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Board review. It is well settled that a zoning. board’s interpretation of a zoning law Is

| afforded great deference and will only be dlsturbed ifitis 1rrat10nal arbltrary and capncxous |

(see, Matter of Lavender y Zoning Bd. of Appeals of the Town of Bolton, 141 AD3d 970 -

[3rd Dept. 2016], appeal dlsmlssed 28 NY3d 1051 [2016], M_iﬂ_tir_oﬁmmm

lf own of Lake George Pla_n_n_ ing Bd., 134 AD3d 128831 Dept 2015], Mgﬂ:er of Pgl!_a_d ino

Y ngng Bd of Appeals of Town of Qhathm, 39 AD3d 1004 [3rd Dept 2007]) Here the

| Clty Code prov1des tha “... no building shall be erected, moved, altered, rebullt or enlarged
nor shall any land or 1mprovement thereon be constructed, altered, paved, improved or
rebuilt, in whole or in part, for any purpose in the Core szerﬁ'ont C-R Dlstnct” w1thout

Planmng Board review (City Code § 325.17. 1[Dp.3 The ZBA determmed that when

petltloners replaced the 75-foot sectmn of bulkhead (wh1ch petmoners desenbe as bemg _
“about half” of the retammg wall), it nnpermszIbly rebuﬂt nnproved constructed and/or :

altered its nonconformmg commercial dock without Planmng Board approval Substantlal A

record ev1dence supports ﬂllS determmatlon indeed petltloners own desenptlon of the

. €rosion repair project as in the “best mterest of the env1ronment and pubic safety,”

implemented to "‘protect the water quality of the Hildson River;” and to eliminate “threats -

to publtc safety” puts them d1rectly in the cross-haxrs of the City Code. Pet1t1oners also

describe the erosmn to. the dock’s river edges as “heavy and that the old wooden bull;head

The rational of this. zoning ordinance (accordmg to respondents’ counsel) was that “it
allows the dock owner & operator (Petitioner since 2014) to carry on its commercial dock
operations as such operations existed in 2011, as a nonconforming use, as long as the
owner/operator (Petitioner) did not seek to make improvements, expansions, or changes. As soon
. as the owner/operator sought to make an improvement, enhancemeit, expansion, or change, the
right to’ operate asa nonconformmg use ceased.” '




on the western edge had kbeen "‘severel)r e?reded’-’ - indeed this was not a strtlcture that failed
overmght, but adrmttedly falled over an extended perlod of tnne Petitioners’ own argument
that replacing the bulkhead was necessary” underscores their need to apply for Planmng :
Board approval and thelr farlure to do so cannot be condoned by the Court. Simply put — |
by undermmmg the Clty zonmg laws, petitioners commenced the pro_]ect at their own rlsk
Nor does the Co_urt find any merit to petlttoners_ contentmns ,-that the apprbval ofthe : .'
erosieri repair project -b)t the New fork State t)@artment of. Ertviromnental Conservation -
(the “DEC”* and/or by the U.S. Army Corps of Engineers exempts petitioners from the
' reqmrements of the Clty Code to obtain planmng board approval pnor to mrtratmg the
‘ pro_]ect (see, Troy Sang & Gravel Co., Inc. v. Tom of Nassag, 101 AD 3d 1505 {3“‘ Dept.
.2012] [DEC’s SEQRA and permit approvals -snnply mean that plaintiff’s proposal satisﬁes
the apphcable state law-and regulatory standards], Rgttegherg 4 Edwgrc_i_s 103 AD2d 138 E
[2™ Dept. 2002]; Mgttgr of Hgl_ler s Sodus Point_Bait Shop v Wigle, 139 ADZd 950, 44
950—951 [4™ Dept. 1988], Iv. denied 73 NY2d 701 [1988], see, il.l_S.Q __a];tgt: gf S D, Off. .
@g ip. Co, v Philbrick, 247 AD2d 838, 840 [4‘h Dept 1998]). As such, petruoners reliance .
upon these entities as an entttlement foan exemptlon from local regulatron is mrsplaced
The Court also flatly rej ects petttlonerS" contention that actual knoWledge onthepart
of the City that the erosion repair pro;ect was takmg place somehow obvxated thelr need to
-. seek Plannmg Board approval. |
B 'To the extent petitioners conterld that respondentsf determinatiott thét SEQRA review

is necessary for continued dock operations constitutes an unlawful “seeond”-SEQRA review

“Indeed the DEC documentation specifically states “THIS IS NOT A PERMIT.”

K T hep. 3



-~ 'process, the Court re_]ects such a contentlon Moreover the Court finds that this argument

, rs couched in terms merely to avord the statute of llrmtatrons issue. Nevertheless, as afore

stated ina proceedmg seekmg ]udICIal revrew of admrmstratnve action,. the Court must,

determme Whether there is a ratronal baszs for the decision or whether it is- arbrtrarv and | A
'caprlclous (Matter .of Warden v Board_of Reggnts 53 NY2d 186 194 [1981]) The.

determmatlon will be sustained if 1t has a ratlonal basrs and is supported by substantial
| ewdence (_MMQIMs_tmm, 45 NYZd 441 [1978]) With respect to questlons relating

to the mterpretatron of the terms of a zonmg ordmance, a determmatlon by a Zomng Boatd

is entltled to “great wexght and jlldlClal deference as long as the mterpretatlon is nelther

‘ 1rratlonal, unreasonable nor mconsrstent with the governing statu ”‘(jl‘rgmp Eq uitable v

Gliedman, 62 NY2d 539 [1984]; Applebaum v Detitsch, 66 NY2d.975 [1985]). The

detennmatron must be sustamed 1f it has a rational basis and is supported by substantial

evrdence (Matﬁr Qf Tgys R Us v Silva, 89 NY2d 411 [1996])

City Code § 325-17.1 Core Riverfront C-R Dlstrrct plainly states that the commerclal_

dock becomes subject to revrew by the: Plannmg Board in the event of any alteratron,-

: unprovement or rebuild of a structure on the suhjectaparcel 1n whole or in part, for any

| .‘ purpose To recite the exact language ﬁ'om the Code: § 325-17 l(D)(l) “Any exrstmg_

commercial dock operatron may continue to operate asa nonconfornung use until such t1me

as one or more of the actions or events specrﬁed in Subsectton D above 1s proposed to be

‘undertaken.” The “events specified in Subsectron D” mclude, in relevant part, “any land or

nnprovement thereon be constructed, altered, paved, improved or rebullt, inwhole or in part, | ,'

. for 'a_ny_purpose.”.§ 325-17.1(D)(1) continues: “Where one of the actions or events -Speciﬁed




in Subseeﬁon D aboye is propose¢ in addition to the provisions of Article VIII, and as more

- fully set forth in § 325- 17. 1F(2), the Plannlng Board shall i impose additional condltrons on

such use as may be necessary ? Here respondents ratronally concluded that the erosron .

repair project was one of the “actrons or events speclfied in Sectron D trlggerlng the

termination of petltloners nght to continue to operate the commerclal dock w1thout

‘ conditional use permlt and that SEQRA review for contmued commermal dock operatlons

IS necessary

—

Accordingly, the petition is dismissed in its entirety - - ' J

Any and all other relief requested by any party not spemﬁcally granted herem is in

all respects DENIED. Petltloners are not entrtled to-any declaratory rehef ‘The Court has |

specrﬁcally declmed to address issues wrth the “Haul Road” pro_lect in hght of its recent

decision in City of._Hudson v Town Greenport, et.al., (Index No. 17-05620). No c_osts or-

- disbursements are awarded to either party. Petitioners’ arguments with regard to the fees

- are premature.’

This constrtutes the Decrslon Order and Judgment of the Court Thls Decrslon Order

and Judgment is returned to the Clty s counsel. All other papers are delivered to the

Supreme Court Clerk for transmrssron to the County Clerk. The signing of thls Decision,

Order and Judgment shall not constrtute entry or ﬁhng under CPLR 2220. Counsel isnot. |

reheved from the applicable provisions of this rule with regard to filing, entry and Notice
of Entry

SO ORDERED:
ENTER.




. Dated: Troy, New York
' . February 28, 2019

MICHAEL H. MELKONIAN
Actmg Supreme Court Justice
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Bills.

ws Common Counc//
Minaies - Oct. 1S, 2013

President Moore stated the bill for Business Automation Services would be removed

from the list for further review.

On motion of Alderman Ramsey, seconded by Alderman Stewart, the following bills
were audited and ordered paid by the following vote:

Wm. H. Hallenbeck, Jr. $75.30

JV Computers $518.29

Peter Wurster $58.22 W B Mason Co. Inc.  $643.45
Audubon Road Trust $30.00 Johnny’s Ideal Printing $3,382.48
Global Montello $151.89 Staples Credit Plan $571.03
TGW Consulting Group  $1,458.00 Cheryl A. Roberts $66.88
Willard Powell $600.00 City Clerk’s Office $46.00
Wm, H. Hallenbeck, Jr. $125.00 Col-Greene Media Corp $95.85
Kristina Lesem $240.00 Rapport Meyers LLP  $4,535.42
Hudson Valley Resource Gr. $585.50 Verizon Wireless $50.35
Cornerstone $7023 Xerox Corp. $102.53
O’Connell Architect. Inc.  $12,000.00 Garth J. Slocum $438.76

Empire State Appraisal Con. $2,406.25

Cornerstone Telephone $258.40

Ayes: President Moore, Aldermen Donahue, Friedman, Haddad, Marston, Miah, Pierro,
Ramsey, Stewart and Wagoner.
Nays: None.

Communications.

On motion of Alderman Haddad, seconded by Alderman Marston, the following
communications were ordered received and placed on file:

1) Columbia County Planning Board to City Planning Commission regarding Galvan
Initiatives Foundation — Special Exception Permit,

2) Invitation from Columbia County VFW Post 1314 inviting council members to
participate in Veterans® Day 2013 ceremonies.

Carried.

President Moore stated a title search had been completed on the Holcim property
regarding the 4.4 acres and he said “we do own it according to our, according to the title
company”. In reference to the potential foreclosure sale of 405 Warren Street, he said
“the impending sale did not go through last week, it’s my understanding that it’s been
withdrawn™. He stated the building would go back out to auction and he said “probably
when we know about the, at the point of which we have word on the appeal of the former
owners suit so that the, we would want the title to be clear when it goes out for auction
again”.
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THE LAW OFFICE OF
KENNETH J. DOwW

PO.B0x25 ¢ 22COUNTYROUTEY 4 MELLENVILLE, NY 12544
(518)817-7394 (C) ¢ KENDOWLAW@HOTMAIL.COM

June 3, 2013

TO: Deputy Secretary of State George Stafford, NYS Department of State,
Division of Coastal Resources
Director James Sproat, NYS OGS Bureau of Land Management
Mr. William Sharp, attorney, NYS DOS Division of Coastal Resources
The Hon. William Hallenbeck, Mayor, City of Hudson
Mr. Donald Tillson, Chairman, City of Hudson Planning Commission
Mr. Donald Moore, President, CIty of Hudson Common Council

RE: Ownership and transfer of 4.38 acre Hudson Waterfront parcel

Dear Sirs:

On behalf of The Valley Alliance, a coalition of residents and businesspeople in the City of
Hudson, I am writing to request that your agencies provide an advisory opinion on the following
urgent matter. My client’s question involves the ownership and transfer in 1981 of lands along
the City of Hudson Waterfront, west of the railroad tracks, and extending along and into the
Hudson River.

It has come to my client’s attention that in December, 1981, the City of Hudson sold to St.
Lawrence Cement a roughly 4.38 acre parcel on the City’s waterfront that the City had acquired
in 1969 from the Lone Star Cement Company. This transaction was recorded at the Columbia
County Real Property Department and is described in the minutes of the City of Hudson
Common Council.

The 1981 sale has become relevant again because the City of Hudson has been negotiating an
agreement with St. Lawrence Cement’s successor, Holcim US, which would include the transfer
back to the City of these same lands—in addition to other neighboring acreage—in exchange for
certain legislative, zoning and tax considerations. A surveyor’s diagram indicating the location of
these 4.38 acres within the larger land transaction now contemplated is attached, along with other
relevant documents turned up by my client’s research.

Putting aside other questions for now about the legality of the currently proposed agreement, the
Valley Alliance’s research into the 1981 sale has turned up new information suggesting that this
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riverfront land was not properly alienated as required by longstanding and well-established New
York Law. Specifically, for the past 100 years, General City Law § 20 has barred the alienation
of waterfront lands.! Absent specific and express authorization from the New York State
Legislature, the City of Hudson would have had no power to alienate its waterfront lands. As far
as we can ascertain, no such legislative authority was ever obtained.

If, as the evidence indicates, the City of Hudson had no lawful authority to alienate the subject
lands, the 1981 transfer may be void, and despite the City’s purported sale of this acreage, the
City of Hudson may, in fact, still own the lands in question. If indeed the 1981 sale was not
properly transacted and is subject to nullification, that fact would be of urgent current relevance
to the City’s pending negotiations to re-acquire, in exchange for consideration, waterfront lands
it already owns.

A good-faith search of public records has been conducted by my client, including those held at
the Columbia County Real Property Department, the Minutes of the City of Hudson Common
Council from 1980-1982, microfilm newspaper archives, and State legislative records, to
establish whether the 1981 transaction was lawfully authorized.

Our review focused in particular upon the question of whether the City obtained an Act of the
Legislature to authorize this sale. Following a request from the Preservation League of New York
State, State Legislative Librarian James Giliberto at the Capitol has stated that he found “not a
trace” of any such authorization during the 1980-1982 period. We also find no references to the
above-referenced law or invocation of exceptions in the City Council minutes, Real Property
documents, or published reports. Rather, the City at the time characterized the sale as being
pursuant to Municipal Home Rule, which does not override these other prohibitions.

Thus having exhausted all obvious avenues for determining whether this sale was properly
conducted—and finding no evidence that it was—my client requests that your agencies verify
whether an Act of the Legislature was passed in relation to this sale.

It is our understanding that if the City of Hudson failed to obtain from an act of the State
Legislature an exemption from the express dictates of Gen. City Law § 20, then such conveyance
would have been made unlawfully and without authority, and would be void.

We note that in an advisory opinion to the City of Hudson in 2012 regarding a different
Waterfront parcel (located at Hudson’s North Bay), DOS attorney William Sharp noted this same
prohibition as a reason why such lands could not be leased or sold to an independent
organization. Mr. Sharp advised, in his memorandum to City Attorney Cheryl Roberts regarding
the “General Prohibition on Alienation of Waterfront Property,” that:

1 Chapter 247 of the 1913 Laws of New York.
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?General City Law§ 20(2) prohibits the alienation or divestiture by a city in its waterfront
property. It states, ‘the rights of a city in and to its waterfront, ferries, bridges, wharf property,
land under water, public landings, wharves, docks, streets, avenues, parks and all other public
places, are hereby declared to be inalienable.””

Mr. Sharp cited among others the well-known case of Gladsky v. City of Glen Cove, 164 A.D.2d
568 (2nd Dept. 1991), app. den. 78 N.Y.2d 859, about which he wrote “the Appellate Division
has held that a city may not sell its waterfront property without an act of the State Legislature...
The Court stated, ‘waterfront property ... is entitled to special protection by virtue of its
geographic location rather than by virtue of its use ... Waterfront property is intrinsically
unique.’” Mr. Sharp, whose full memorandum is attached, further added that “In those rare
instances in which city waterfront or park land has been conveyed to private owners, the State
Legislature has passed a special act authorizing the conveyance,” citing as an example the Broad
Channel Conveyance Act of 1973. It seems to be entirely clear that express legislative
authorization is required in order to permit the sale or alienation of a city’s waterfront lands.

Our understanding of the consequences of noncompliance with such requirement is that the
purported land sale and deed conveyance was and remains void. See, e.g., Heckman v, United
States, 224 U.S. 413, 438, (U.S. Supreme Court, 1912); (In matter related to alienation of Indian
lands without required statutory authorization; “...conveyances obtained in violation of
restrictions would be void. That, of course, is true”); Solar Line, Universal Great Brotherhood,
Inc., v. Prado, 100 A.D.3d 862 (2" Dept., 2012) (“deed is void on the ground that Prado did not
obtain court approval for the transfer and, thus, the transfer violated Not—For—Profit Corporation
Law §§ 510 and 511.”); Potter v. Collins, 156 N.Y. 16, 30-31, (Court of Appeals, 1898). (“The
resolution of the common council in 1851 was void, inasmuch as it purported to do something
not within the powers of that body...[T]he title of the municipal corporation to the public streets
was held in trust for the public, and the power to regulate those uses was vested solely in the
legislature. It might delegate that power...but, without such delegation, any such act by the
corporation...would be invalid.”); Marsh v. Ne-Ha-Sa-Ne Park Ass’n, 25 A.D. 34, 39, (3% Dept.,
1898) (Distinguishes between real property tax sales in which irregularities are, on one hand, in
respect to form and manner and, on the other, “jurisdictional in they sense they lie at the
foundation of the...power to sell...[and] cannot be made at all, and...cannot be cured.”); City of
Rochester v. Carnahan, 57 Misc.2d 704 (Sup. Ct., Monroe Cty., 1967), (“if the properties in
question are part of the lands conveyed to the City for park purposes by Henry S. Durand in 1908
as claimed by the City, the deed to the defendant is void and must be set aside and cancelled.”).

Moreover, it is our understanding that, because the 1981 sale was in contravention of statute, of
which the purchaser had notice, the nullification of the 1981 transfer of land from the City does
not necessarily require the return of the consideration received by the City in exchange for such
land. In Heckman, the U.S. Supreme Court opinion stated: “It is said that the allottees have
received the consideration,... Where, however, conveyance has been made in violation of the
restrictions, it is plain that the return of the consideration cannot be regarded as an essential
prerequisite to a decree of cancelation....The restrictions were set forth in public laws, and were
matters of general knowledge. Those who dealt...contrary to these provisions are not entitled to
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insist that they should keep the land if the purchase price is not repaid, and thus frustrate the

policy of the statute.” Heckman v. United States, 224 U.S. 413, 446-447. But, see, City of
Rochester v, Carnahan, 57 Misc.2d 704 (Sup. Ct., Monroe Cty., 1967).

Furthermore, the lapse in time since the sale does not appear to stand in the way of establishing
the City’s title to the purportedly conveyed lands. It seems clear that there exists no right of
adverse possession against public lands. Nor, where a purported sale is void for fundamental lack
of authority rather than voidable for a technical, procedural irregularity, is there any statute of
limitations for correcting such errors. See, Cameron Estates v, Deering, 308 N.Y. 24, (Court of
Appeals, 1954); (“There is a vast difference between a tax deed voidable for irregularity in the
proceedings and a tax deed void because the proceedings were a nullity...such recording was a
nullity and did not set the statute running at all.”’); Union & New Haven Trust Co. v. People, 15
A.D.2d 1 (3¢ Dept., 1961), (holding seventy-eight years after an unauthorized deed transfer that
“the conveyance was void due to noncompliance with the then existing law.”). Factors such as
the City’s having taxed the property since 1981, or that it was the City’s error to have improperly
sold the property, do not appear to estop the City from now establishing its proper title. City of

Geneva v. Cayuga Qil Co., 135 Misc. 673 (Sup. Ct., Ontario Cty., 1929); see, also, City of
Mount Vernon v. New York, N.H. and H.R. Co., 232 N.Y. 309 (Court of Appeals, 1922).

If the 1981 sale is void, then the City’s ownership of the acreage would require no new sale,
taking or other transaction. The City of Hudson would not need to “take back” such lands, as
they would never have validly left its ownership despite any and all recorded deeds, contracts, or
other records apparently to the contrary. If this is indeed the case, that fact would be of urgent
relevance to the City’s pending negotiations, as they would involve Hudson re-acquiring in
exchange for consideration waterfront acreage it already owns.

The matter of the broader land transfer including this acreage already has been submitted by the
City to its Planning Commission, and the Mayor has been authorized by the Council to negotiate
and sign an agreement which would involve it. There is no sense, either from a legal or public
policy standpoint, for the City to continue negotiating to acquire lands if it already owns them.
(We note that the negotiations with Holcim seem currently to be suspended; the negotiations
could well resume, however, either with Holcim or with an unidentified entity to which Holcim
is reputedly negotiating to sell their land holdings). But even apart from current negotiations, if
this land may in fact belong to the People of the City of Hudson, the question of its ownership
needs to be resolved, and we respectfully request that your agencies conduct an investigation and
provide an opinion on this matter.

If evidence comes forth that the necessary Act of the Legislature was indeed secured for the 1981
sale despite there being no obvious reference to such in local or State records, such discovery
would resolve that portion of this matter. My client does continue to assert and believe that there
are numerous other problems with the currently proposed transaction, but would ask that this
immediate question be addressed as soon as practicable.
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Sincerely,

fwasz fr

Kenneth J. Dow

Attachments:

Surveyors’ Diagram of Approximate Location of Parcel
Memorandum from William Sharp to Cheryl Roberts

Additional supporting documents can be downloaded via:
http://www.hudsonwaterfront.org
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THE LAW OFFICE OF
KENNETH J. Dow

P.O.B0Ox 25 ¢ 31 KINDERHOOK STREET 4 CHATHAM, NY 12037
(518)817-7394 (c) ¢ KENDOWLAW@HOTMAIL.COM

August 11, 2019

Walter Chatham

Chair, City of Hudson Planning Board
City Hall

520 Warren Street

Hudson, NY 12534

RE: Colarusso dock and ownership of 4.4 acres of waterfront land

Dear Walter,

| am glad that you were able to review my submission and found it to be useful. I am out of town
this week and so, regrettably, will not be able to attend the upcoming continuation of the public
hearing.

In lieu of speaking, I do want to follow up further on the matter of the 4.4 acres. | very strongly
disagree with your position in relation to the ownership of that parcel of land.

In your email, you refer to “anything resembling proof that the City owns this land.” Without
even getting into the underlying legal argument, there is compelling proof that the City owns the
land in question: a title search commissioned by the City that found that the City owns the
parcel. As referenced in my memorandum and as is shown on page 17 of the Appendix
submitted with my memo (Common Council minutes of October 15, 2013), the City of Hudson
itself commissioned a title search for the 4.4 acres in 2013, which Don Moore, the Common
Council President, publicly described at a meeting of the City’s Common Council as having
confirmed that “we do own it.” As public officials of the City of Hudson, it is my view that the
Planning Board is bound to accept this. | cannot conceive of how one can disregard this fact on
the public record.

You state further your belief that the Board has “no choice but to proceed as if Colarusso does in
fact have clear title to the property, and it appears they do...” Based upon the City’s title search,
which determined that the City owns the parcel, it seems to be very clear that Colarusso does
NOT have “clear title” to the property.

Moreover, | do not think reliance upon tax maps is well-founded. Tax maps provide no
independent corroboration of ownership; they are simply reflective of other information which
may be contained in a deed. No one is disputing that there is a 1981 deed that purports to convey
the lands from the City to Holcim (and subsequently to Colarusso). Therefore, the tax maps will,
of course, show the same information. The point is that the laws of the State of New York
establish that the deed is void and invalid.




Furthermore, it has specifically been held that the fact that a person or entity has paid taxes on
lands does not confer a right of ownership or prevent a municipality from asserting its

ownership.

“The levying and collecting of taxes does not estop the plaintiff [City of Geneva] from
asserting title.” City of Geneva v. Cayuga Oil Co., 135 Misc. 673, (Supreme Ct., Ontario
Cty., 1929).

“By payment of taxes thereon, neither that act, nor the error if one was made by the
assessors, could operate as an estoppel against the public and vest title to the land in
defendant, it being a trespasser thereon. The assessors of the city and the city combined
were powerless to thus surrender a public highway or any portion of the same to
defendant.” City of Mount Vernon v. New York, New Haven & Hartford R.R. Co., 232
N.Y. 309 (Court of Appeals, 1922).

In sum, the fact that tax maps show this parcel in Colarusso’s name, and the fact that Colarusso
has paid taxes on them, does nothing to establish or promote Colarusso’s actual ownership of the
parcel. While the City should change its maps and take other actions to clearly assert its
ownership, none of that changes the underlying reality of ownership. All that matters is the
validity of the 1981 deed, which, under plain New York law, was made without authority in
direct violation of explicit statute and is therefore void and a nullity.

I don’t want to bog this message down in a great deal of law. | will, however, briefly make one
more important point, (which can be elaborated upon and supported extensively).

When a municipal transaction such as this is void because it was outside of the authority to act, it
cannot be made valid, ratified, or its purpose achieved by subsequent action or failure to act.
Moreover, there is no time period after which a void action becomes effective. To that point,
here are a few illustrative passages from New York cases:

“[D]efendant's contention that the City is estopped by its conduct to deny the validity of
the deed must fail, because the strict rules protecting public park lands of municipalities
from improper conveyance or encroachment may not be circumvented by the mistaken or
irregular conduct of the municipal employees.” City of Rochester v. Carnahan, 57 Misc.
2d 704, (Supreme Ct., Monroe Cty., 1967).

“[Slupposing that the canal commissioners had made a direct grant of a perpetual and
irrevocable right to the basin, in face of the law of 1820, which provides, in substance,
that no such grant can be made; the transaction would manifestly be illegal and void.
Where no express grant can be allowed, the law will not resort to the fiction of an implied
grant so as to create a prescriptive right. If it would, the whole policy of the prohibitory
statute might be subverted by the supineness or willful fraud of public officers, and the
State deprived of most important rights.” Burbank v. Fay, 65 N.Y. 57 (Court of Appeals,
1875).

The law in New York, when dealing with a municipal entity, is that the counter-party must know
the authority by which the municipality purports to act:



“‘The persons who contract with municipal corporations must, at their peril, know the
rights and powers of the officers of such municipalities to make contracts and the manner
in which they must make them. Any other rule would destroy all the restrictions which
are thrown around the people of municipalities for their protection by the statute laws and
the Constitution, and would render abortive all such provisions.”” Town of Guilderland v.
Swanson, 41 Misc. 2d 398 (Supreme Ct., Rensselaer Cty., 1963).

Under the laws of New York and well-established principles that go back many, many years, the
purported 1981 conveyance of the 4.4 acres to Holcim (subsequently to Colarusso) is a nullity.
The law treats it as never having happened. Because the City had no authority to give up its
rights and title to the parcel, the City’s title and rights to the parcel cannot be abandoned,
forfeited, or lost, no matter what City officials do or fail to do, and no matter how much
time passes.

This is not a matter of two similarly situated private entities claiming the same land. This is a
very particular kind of matter involving a municipality’s authority—or lack thereof—to sell a
piece of waterfront land, and the plain result that is mandatory and inescapable under clear and
explicit New York law. For additional background, | have attached two very short cases, which
address fundamental points of this matter: Gladsky v. City of Glen Cove (“‘a municipality may
not convey, alienate or divest itself of title to the various types of property included within the
ambit of General City Law § 20 (2) except by special act of the Legislature.”) and City of
Geneva v. Cayuga Oil Co. (neither levying and collecting of taxes nor failures of public officials
estop the municipality from asserting its ownership of lands).

In that light, I believe that the Planning Board would be making a serious mistake to proceed on
the basis of Colarusso’s ownership of the 4.4 acres. The status of this parcel is fundamental to
evaluating the dock operations’ impact on “adjacent properties,” as I address on pages 7 — 8 of
my earlier July 31 memorandum to the Board. It is crucial that the Planning Board get this right.

Thank you again very much for your time and consideration of this and the other matters that
come before you. I know it can be very challenging and your commitment is appreciated.

Regards,

S S

Kenneth J. Dow

Cc: Members of the City of Hudson Planning Board



Gladsky v City of Glen Cove, 164 A.D.2d 567 (1991)
563 N.Y.S.2d 842

164 A.D.2d 567, 563 N.Y.S.2d 842

John J. Gladsky, Jr., Appellant,
V.
City of Glen Cove, Respondent.

Supreme Court, Appellate Division, Second Department, New York

3350E
January 14, 1991

CITE TITLE AS: Gladsky v City of Glen Cove
SUMMARY

Appeal from an order and judgment (one paper) of the Supreme Court (Alfred S. Robbins, J.), entered January 30, 1989 in
Nassau County, which denied a motion by plaintiff for summary judgment in an action for specific performance of a contract
for the sale of real property, granted a cross motion by defendant for summary judgment dismissing the complaint, and declared
the subject contract to be null and void.

HEADNOTES

Vendor and Purchaser
Contract for Sale of Real Property
Waterfront Property Owned by Municipality--Specific Performance Absent Legislative Approval of Sale

() In an action against a city for specific performance of a contract to convey waterfront property, summary judgment dismissing
the complaint was properly granted where legislative approval permitting the city to sell said property was not obtained, since
General City Law § 20 (2) divests the city of the power to convey publicly owned waterfront property except by special act of
the Legislature. Although plaintiff submits that the statute does not bar specific performance of the contract since the subject
property was neither acquired nor dedicated for public use, that contention is not only contrary to the unambiguous language of
the statute, but overlooks the unique nature of water property which has been expressly declared to be inalienable, and is entitled
to special protection by virtue of its geographical location rather than by virtue of'its use. The Legislature did not see fit to include
a public-use limitation in the statute, and none shall be engrafted by the court. Nothing in the contract imposed an obligation on
the city to seek legislative approval, which in any event, is a purely discretionary act which cannot be compelled. Accordingly,
nullification of the contract was required inasmuch as municipal contracts which violate express statutory provisions are invalid.

Contracts
Illegal Contracts
Recovery of Incidental Expenditures

() In an action against a city for specific performance of a contract to convey waterfront property in which summary judgment
dismissing the complaint was properly granted to the city pursuant to General City Law § 20 (2), which divests the city of the
power to convey publicly owned waterfront property except by special act of the Legislature, plaintiff, who in reliance upon
the contract expended certain sums for a down payment, title examination, and survey, is entitled to recover those expenses
pursuant to the parties' agreement.
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TOTAL CLIENT SERVICE LIBRARY REFERENCES

*568 Am Jur 2d, Municipal Corporations, Counties, and Other Political Subdivisions, § 549; Vendor and Purchaser, §§ 50,
494, 532.

General City Law §20 (2).
NY Jur 2d, Counties, Towns, and Municipal Corporations, §1390.
ANNOTATION REFERENCES
See Index to Annotations under Municipal Corporations.
APPEARANCES OF COUNSEL

Siegel, Fenchel & Peddy, P. C. (Michael T. Schroder, Robert S. Schwartz and Victor Michaels of counsel), for appellant.
John V. Terrana, City Attorney, for respondent.

OPINION OF THE COURT
Eiber, J.

()At issue on appeal is the validity of a contract of sale whereby the City of Glen Cove, as seller, agreed to convey certain
waterfront property to the plaintiff, John Gladsky, Jr. Although the plaintiff now seeks to enforce the terms of this contract, we
conclude, as did the Supreme Court, that General City Law § 20 (2) divests the city of the power to convey publicly owned
waterfront property except by special act of the Legislature. Since legislative approval was not obtained, the city's cross motion
for summary judgment dismissing the complaint was properly granted.

I
The salient facts are substantially uncontroverted. The focal point of this dispute is a .78-acre parcel of property with frontage
on Glen Cove Creek. The City of Glen Cove acquired title to this waterfront property in the early 1930's, and, since 1971, has
leased the property to the plaintiff, John Gladsky, Jr., who operates a commercial marina and salvage business at the site. At
the time the city entered into the lease with Gladsky, the area surrounding the marina was used primarily for industrial and
manufacturing purposes. In recent years, however, the neighborhood has become increasingly residential due to the construction
of several waterfront condominium projects in the vicinity.

In January 1975 the City of Glen Cove published a notice of *569 sale soliciting bids from prospective purchasers. Gladsky
responded to the notice, and on February 7, 1975, offered the city $60,000 for the property. The city accepted his bid, and in

April 1975 the parties entered into a standard contract of sale, pursuant to which Gladsky tendered a down payment of $3,000. !
Although the contract of sale provided for title to be conveyed at a closing to take place on June 16, 1975, the closing date
was adjourned when a title report, prepared at the plaintiff's behest, revealed the existence of several adverse chains of title.
As a result of the information contained in the title report, and in response to the plaintiff's demands that the city convey clear
and marketable title, the parties subsequently entered into two additional agreements which provided, among other things, that
the city would commence a proceeding to quiet title and that the closing would be postponed pending the conclusion of that
proceeding. Despite its promises, however, the city never instituted a proceeding to quiet title. Indeed, it eventually became
clear to the plaintiff, after further unsuccessful demands that the city engage in efforts to remove the cloud on title, that the city
had no intention of honoring the terms of the contract of sale.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281671721&pubNum=0113800&originatingDoc=I1b2f0389da1311d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000082&cite=NYGCS20&originatingDoc=I1b2f0389da1311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0282942233&pubNum=0114346&originatingDoc=I1b2f0389da1311d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000082&cite=NYGCS20&originatingDoc=I1b2f0389da1311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Gladsky v City of Glen Cove, 164 A.D.2d 567 (1991)
563 N.Y.S.2d 842

In December 1981 the plaintiff commenced the instant action seeking specific performance of the contract of sale. He alleged,
as an alternative cause of action, that the city was guilty of a breach of contract and that he was entitled to recover damages in
the sum of $500,000 as a result of the city's failure to proceed with the sale. In its answer to the complaint, the city asserted, as
an affirmative defense, that the contract of sale and subsequent agreements were “illegal and unenforceable as in violation of
the duly enacted Charter of the City of Glen Cove and the laws of the State of New York applicable to the conduct of municipal

affairs”. The litigation proceeded, albeit slowly. 2

In February 1988 the plaintiff moved for summary judgment, *570 contending that he was entitled to specific performance of
the contract because he had fully performed all of his contractual obligations and was ready, willing and able to consummate
the deal. The city cross-moved for summary judgment on the ground that the contract of sale was unenforceable pursuant to
General City Law § 20 (2), which prohibits a municipality from conveying title to certain types of publicly owned property,
including waterfront property. The Supreme Court, persuaded by the city's argument, declared that the subject contract was null
and void and that the city had acted in excess of its authority when it entered into a contract to convey that which the statute
had expressly declared to be inalienable.

The plaintiff now appeals.

I

Resolution of this controversy turns upon General City Law § 20 (2) which provides, in pertinent part, that every municipality
is empowered to “take, purchase, hold and lease real and personal property within and without the limits of the city ... and
to sell and convey the same”. Although the statute grants municipalities broad rights to acquire and sell real property, the
Legislature, cognizant of the well-settled common-law rule that a “public trust” is impressed upon certain forms of publicly
owned property (see, Brooklyn Park Commrs. v Armstrong, 45 NY 234; Village Green Realty Corp. v Glen Cove Community
Dev. Agency, 95 AD2d 259; Aldrich v City of New York, 208 Misc 930, affd 2 AD2d 760), statutorily restricted a city's ability
to convey such property by further providing that: “the rights of a city in and to its waterfront, ferries, bridges, wharf property,
land under water, public landings, wharves, docks, streets, avenues, parks, and all other public places, are hereby declared to
be inalienable” (General City Law § 20 [2]).

Although the terms of General City Law § 20 (2) are unconditional, the plaintiff, relying upon the “public trust” doctrine,
maintains that the statute's prohibition against alienability is not applicable unless a municipality first establishes that the subject
property has been used, acquired or dedicated for a public purpose (see, Brooklyn Park Commrs. v Armstrong, supra; Matter
of Ackerman v Steisel, 104 AD2d 940, affd 66 NY2d 833; Aldrich v City of New York, supra). The plaintiff submits that since
the subject property was neither acquired *571 nor dedicated for public use, General City Law § 20 (2) may not serve as a
bar to specific performance of the contract. The plaintiff's contention is not only contrary to the unambiguous language of the
statute, which imposes no such qualification, but also overlooks the nature of waterfront property, which is unique because of
its geographical location. While other forms of city-owned property may be converted to public use and thereby be rendered
inalienable under the statute, waterfront property has been expressly declared to be inalienable, regardless of the manner in
which the property is used. Although we recognize that the statutory restriction against the alienation of certain municipal
property emanates, to a large extent, from the “public trust” doctrine (see, Matter of Lake George Steamboat Co. v Blais, 30
NY2d 48; Brooklyn Park Commrs. v Armstrong, 45 NY 234, supra; Matter of Central Parkway, 140 Misc 727, 729-730; Gewirtz
v City of Long Beach, 69 Misc 2d 763, affd 45 AD2d 841), the Legislature did not see fit to include a public-use limitation in
the statute, and we decline to engraft such a limitation in a statute which is otherwise clear and unequivocal on its face.

Nor does General City Law § 20 (7), upon which the plaintiff relies, compel a contrary result. This subdivision creates a
“discontinuance” exception to the statute's blanket prohibition against the alienability of public property by empowering a
municipality to “lay out, establish, construct, maintain and operate markets, parks, playgrounds and public places, and upon
the discontinuance thereof to sell and convey the same” (emphasis supplied). Notably absent from the enumeration of the
type of property which may be freely sold by a municipality upon the discontinuance of its public use is waterfront property.
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The reason for this absence is clear--waterfront property, as we have noted, is entitled to special protection by virtue of its
geographical location rather than by virtue of its use. Unlike a public playground, which may cease to be a playground if its
use is altered, waterfront property is intrinsically unique. That the discontinuance exception does not, and should not, apply to
waterfront property becomes all the more compelling given the significant ecological, scenic, and aesthetic qualities inherent
in it. Accordingly, the plaintiff's reliance on General City Law § 20 (7) is misplaced.

Mindful of the line of cases which hold that a municipality may not convey, alienate or divest itself of title to the various types
of property included within the ambit of General City Law § 20 (2) except by special act of the Legislature (see, *572 Grayson
v Town of Huntington, 160 AD2d 835; Matter of Ellington Constr. Corp. v Zoning Bd. of Appeals, 152 AD2d 365; Village
Green Realty Corp. v Glen Cove Community Dev. Agency, 95 AD2d 259, 260, supra) the plaintiff argues, in the alternative,
that the city was obligated under the terms of the contract of sale to seek legislative approval of the conveyance. We note,
however, that nothing in the contract expressly imposed such an obligation upon the city. Moreover, even if the contract of
sale had included such a provision, it would have been of minimal value to the plaintiff, since legislative approval is a purely
discretionary act which cannot be compelled (see, Lighton v City of Syracuse, 188 NY 499; Village Park Assocs. v City of
New York, 156 AD2d 446). As the Court of Appeals observed in the seminal case of Lighton v City of Syracuse (supra, at
506-507): “[h]ere the condition was not within the control of either party, as both parties knew when they assented to it. They
could not have intended that the contract should be specifically performed unless the proposed act should be passed, for that
was the form of the promise .... Without that condition the contract would be void. With that condition the contract is valid,
but it cannot be specifically performed because the condition has not been fulfilled. That condition depended for fulfillment
upon an independent body, exercising the highest sovereign power, entirely free from the control of either party to the action.”
Accordingly, the Supreme Court correctly determined that the plaintiff was not entitled to specific performance of the contract
since the State Legislature never authorized the underlying sale. Furthermore, in light of the well-settled principle that municipal
contracts which violate express statutory provisions are invalid, nullification of the contract of sale was required (see, Granada
Bldgs. v City of Kingston, 58 NY2d 705; Seif v City of Long Beach, 286 NY 382; Kelly v Cohoes Hous. Auth., 27 AD2d 463,
affd 23 NY2d 692).

()There remains for consideration the question of whether the plaintiff is entitled to recover any damages as a result of the
city's inability to proceed with the sale. Although the plaintiff was chargeable with the knowledge that city officials were not
authorized to enter into a contract to sell publicly owned waterfront property and is, therefore, precluded from recovering
damages for loss of the bargain (see, Maidgold Assocs. v City of New York, 64 NY2d 1121; Granada Bldgs. v City of Kingston,
supra; City of Zanesville, Ohio v Mohawk Data Sciences Corp., 97 AD2d 64, 66), the record reveals that *573 the plaintiff,
in reliance upon the contract, expended certain sums for a down payment, title examination, and survey. These expenditures
are recoverable by the plaintiff pursuant to the parties' agreement. Accordingly, the order and judgment is modified, on the law,
by adding a provision thereto directing the defendant to return the down payment to the plaintiff, and to reimburse him for the
costs of a survey and title examination procured by him; as so modified, the order and judgment is affirmed, with costs to the
defendant, and the matter is remitted to the Supreme Court, Nassau County, for a calculation of the amount to which the plaintiff
is entitled for these expenditures, and for the entry of an appropriate amended order and judgment.

Mangano, P. J., Bracken and Harwood, JJ., concur.

Ordered that the order and judgment is modified, on the law, by adding a provision thereto directing the defendant to return
the down payment to the plaintiff, and to reimburse him for the costs of a survey and title examination procured by him; as
so modified, the order and judgment is affirmed, with costs to the defendant, and the matter is remitted to the Supreme Court,
Nassau County, for a calculation of the amount to which the plaintiff is entitled for these expenditures, and for the entry of an
appropriate amended order and judgment. *574
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Footnotes

1 Although there is some question in the record as to whether the City of Glen Cove formally executed the contract of sale, the parties
do not seriously dispute the existence of an agreement to convey the property. Moreover, the record reveals that the contract of sale
was ratified in two subsequent extension agreements, entered into by the city.

2 During the period between 1982 through 1985, various events occurred which do not appear to be relevant to the resolution of the
instant controversy. Of some significance, however, is a stipulation entered into between the parties on June 20, 1983, which provided,
inter alia, that the plaintiff would remain in possession of the property during the pendency of this action, at a monthly rental of $400.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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135 Misc. 673, 238 N.Y.S. 187

CITY OF GENEVA, Plaintiff,
V.
CAYUGA OIL COMPANY, INC., and Others, Defendants.

Supreme Court, Ontario County.
December 26, 1929.

CITE TITLE AS: City of Geneva v Cayuga Oil Co., Inc.

*673 Municipal corporations
Title to land --- Action in ejectment for possession of lands on bank of abandoned canal conveyed to plaintiff by State
--- City levied and collected taxes thereon, and did not object to defendant's possession ---Defense based on estoppel
stricken out

In this action in ejectment for the possession of the lands on the bank of an abandoned canal conveyed to plaintiff city by the
State, a defense that the city is estopped from asserting title to the lands because it levied and collected taxes thereon and that
the city is further estopped because its officers made no objections to defendant's occupation, must be stricken out.

MOTION by plaintiff to strike out affirmative defense contained in answer of defendant named.

The action was one in ejectment brought against the defendant, Cayuga Oil Company, Inc., for the possession of lands occupied
by this defendant. The property in question was situated on the bank of the abandoned Cayuga and Seneca canal which was
conveyed to the city of Geneva by the State. In its answer the Cayuga Oil Company, Inc., claimed that the city was estopped from
maintaining the action by reason of the city having assessed and collected taxes against the property sought to be recovered,
and that the city was further estopped because the city and the State had known that the defendant and its predecessors in title
were erecting and maintaining valuable improvements on the premises at considerable expense without making objections and
without asserting any claim to the premises.

George 1. Teter, for the plaintiff.
Frank W. Brooks, for the defendants.

CUNNINGHAM, J.

The levying and collecting of taxes does not estop the plaintiff from asserting title. (City of Mt. Vernon v. New York, N. H. &
H R R. Co., 232 N.Y.309,319.)

*674 The failure of officers of the plaintiff to perform their duties does not estop the plaintiff from claiming title to the lands
in question. (Village of North Pelham v. Ohliger, 216 App. Div. 728; affd., 245 N. Y. 593; People v. Baldwin, 197 App. Div.
285; affd., 233 N. Y. 672; People v. Santa Clara Lumber Co., 213 id. 61, 67.)

The motion to strike out the defense setting up an estoppel is granted, with ten dollars costs to the plaintiff to abide the event
of the action.

Copr. (C) 2019, Secretary of State, State of New York
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