
 

 

SETTLEMENT AGREEMENT  
 

 This Settlement Agreement (“Agreement”) is entered into this ___ date of 
November, 2023 by and between North East Data, LLC (“NED”) and its parent 
Blockfusion USA, Inc. (“Blockfusion” and together with NED, “Plaintiffs”), entities with a 

principal place of business at 5380 Frontier Avenue, Niagara Falls, New York, and the City 
of Niagara Falls, New York  (“City”).  Plaintiffs and the City are collectively referred to 

herein as the “Parties.” 
 

RECITALS 
 

 WHEREAS, NED, a wholly-owned subsidiary of Blockfusion, owns the real 
property located at 5380 Frontier Avenue, Niagara Falls, New York (the “Site”) from which 

Blockfusion operates a data center with computer systems and digital infrastructure 
designed to host and process data for corporate and enterprise clients; and 

 WHEREAS, the Site is located in a heavy industrial district, identified as an 
“I2” district under the Zoning Code for the City of Niagara Falls (“Zoning Code”), and   

was historically used as a biomass power plant; and    

 WHEREAS, after the power plant was decommissioned, the Site experienced 
a period of vacancy until NED acquired the Site in 2018 and Plaintiffs undertook work in 

phases to improve the Site to support a data center that would house computer servers and 
electrical equipment, and associated vents, fans, and HVAC systems designed to maintain 

airflow and regulate Facility temperature for scalable data storage and data processing (the 
“Project” or “Facility”), investing no less than $35 million in the Facility which is 
constructed and operations-ready; and 

  WHEREAS, on September 7, 2022, the City adopted the High Energy Usage 
Overlay District, § 1319.5, et seq. of the City’s Zoning Code (the “HEUOD”).  The HEUOD 

purports to establish a special overlay district such that data centers such as the Facility may 
only be permitted within the boundaries of such district and subject to certain conditions, 

including maximum noise levels; and 

  WHEREAS, Plaintiffs have a number of significant concerns with the 
HEUOD including its applicability to the Facility and on January 5, 2023, Plaintiffs 

commenced a hybrid proceeding styled North East Data, LLC, d/b/a Blockfusion v. City of 

Niagara Falls, Supreme Court, Niagara County Index No. E178915/2023 the (“Action”) by 

filing a Verified Petition and Complaint.  In the Action NED seeks, inter alia, to vacate and 

annul the HEUOD pursuant to Article 78 of the  New York CPLR and asserts claims for a 

declaratory judgment, damages, and injunctive relief.  The City answered the Petition and 
Complaint, denying all claims raised, and asserting that the Facility failed to comply with 

both pre-existing City regulations and the HUEOD; and 

 WHEREAS, despite its concerns about the HEUOD and the filing of the 
Action, Plaintiffs have attempted to comply with the HEUOD and submitted a petition for 

re-zoning, site plan and special use permit approval and application for certain area 
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variances on or about November 2, 2022 which has been supplemented several times based 
on requests for more information from the City (“HEUOD Application”); and 

  WHEREAS, on or about July 26, 2023, the City Council, as Lead Agency, 
issued a positive declaration (“Positive Declaration”) pursuant to SEQRA for the HEUOD 

Application requiring Plaintiffs to prepare an environmental impact statement; and 

 WHEREAS, Plaintiff’s dispute that an environmental impact statement is 
required for the Project; and 

 WHEREAS, the Parties had previously stipulated to adjourn the return date 
of the Petition in order to permit the Parties to explore the possibility of settlement; and 

 WHEREAS, as an expeditious means of resolving the Action, and without 
any admission of liability, fault, or obligation by the City, and in the spirit of compromise, 
the Parties desire to settle and resolve all claims arising out of the Project and/or the 

HEUOD and enter into this Agreement. 

 NOW, THEREFORE, in consideration of the foregoing recitals, the 

mutually exchanged promises and other consideration defined in this Agreement, the legal 
sufficiency of which is hereby acknowledged, and mutually intending to be bound, the 

Parties hereby contract and agree as follows: 

MUTUAL COVENANTS 

1. Recitals.  The Recitals contained in this Agreement constitute 
statements of the Parties’ intentions in entering into this Agreement and the circumstances 

surrounding its formation.  As such, the Recitals, or any portion thereof (including defined 
terms), may be used, where appropriate, to interpret this Agreement, but nothing in this 

Agreement shall constitute an admission of either party nor may any statement in the 
Agreement be used in any legal proceeding, other than a proceeding to enforce the 

Agreement. 

2. City.  The term ‘City” as used in this Agreement includes the Mayor, 
Common Council, all City boards, officers, and employees.  

3. Effective Date.  “Effective Date” means the date on which this 
Agreement shall become binding, effective, and enforceable, which shall be the date on 

which it is fully executed, either in counterparts or otherwise, by all Parties. 

4. Stipulation Staying the Article 78 Proceeding.  Within five (5) days 
after the Effective Date, the Parties shall cause their attorneys to execute a stipulation to be 

so-ordered by the Court, in the form attached hereto as Exhibit A, staying the Action 
indefinitely while the Plaintiffs prepare a Draft Environmental Impact Statement and the 

Parties complete the SEQRA and other permitting processes described herein.  Should the 
Court direct any alternative procedure, the Parties will cooperate to file a joint motion or 
other papers necessary to obtain a stay of the Action.  The Parties agree that Supreme 
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Court, Niagara County shall retain jurisdiction over the Parties’ dispute during the 
pendency of the stay, and that either party may lift the stay upon seven (7) days’ notice to 

the other party. 

5. Review Pursuant to SEQRA. 

 

a. Draft Scope for Draft Environmental Impact Statement.  In 
accordance with and pursuant to the requirements of SEQRA, NED has previously 

prepared and submitted to the City a Draft Scope (“Draft Scope”) for a Draft 
Environmental Impact Statement (“DEIS”) which has been revised pursuant to input from 

the City, attached hereto as Exhibit B.  The City has reviewed and accepts the Draft Scope, 
and the City Council shall proceed to issue a Final Scope based on the Draft Scope 

consistent with the requirements of SEQRA subject to any further revisions to which the 

Parties may mutually agree. 
 

b. DEIS Review and Comment.  Upon issuance of the Final 
Scope, NED shall promptly prepare a DEIS and submit same to the City Council for 

Review and acceptance.  The City Council, as lead agency pursuant to SEQRA, will accept 
or reject the DEIS within thirty (30) calendar days of submittal by NED.  Rejection of the 
DEIS will include specific rationale for the rejection, and subsequent DEIS submittals shall 

be considered within thirty (30) calendar days of submittal by NED. Upon acceptance of the 
DEIS, the City Council will promptly issue a notice of completion of DEIS and accept 

public comment on the DEIS for a period not to exceed thirty-one (31) calendar days.   
 

c. FEIS Review and Acceptance, and Findings.  Upon 
completion of the public comment period for the DEIS, NED shall promptly prepare a 
Final Environmental Impact Statement (“FEIS”) and submit same to the City Council for 

review and acceptance.  The City Council, as lead agency, will issue or reject the FEIS 
within thirty (30) calendar days of submittal by NED.  Rejection of the FEIS will include 

specific rationale for the rejection, and subsequent FEIS submittals shall be considered 
within thirty (30) calendar days of submittal by NED. The Common Councilissue final 

written findings on the Project within thirty (30) calendar days of issuance of the FEIS. 
 

d. Payment of Acoustic Evaluation Expenses.  Plaintiffs agree to 

pay for the City to retain a consultant to assist the City Council throughout the SERQA 
process pursuant to the Agreement for the Payment of Acoustic Evaluation Expenses 

attached hereto as Exhibit C.   
 

6. Permits, Zoning Variances and other Approvals Necessary for the  

 Facility. 
 

a. Upon issuance of final written findings, which shall complete 
the SEQRA process, the City’s boards and/or councils shall act promptly upon all 

applications for permits, variances, and/or approvals necessary for the Facility under the 
HEUOD and other applicable laws.   
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b. In the event that Plaintiffs’ acoustic evaluations submitted in 
connection with the DEIS confirm that noise levels from the Facility exceed noise limits in 

the HEUOD but are at or below ambient noise levels at the nearest residential district 
boundaries to the Site, the City will support an application to the Zoning Board of Appeals 

for a variance from the noise level requirements set forth in the HEUOD. 
 

c. The Mayor’s Office shall support and affirmatively speak in 
favor of all applications by Plaintiffs before all boards and/or councils reviewing any such 
applications 

 

7. Interim Authority to Operate Pending Completion of SEQRA and 

HEUOD Permitting Processes. During the SEQRA and HEOUD permitting processes set 

forth in Sections 4 and 5 above, and for so long as the Action remains pending (the “Interim 

Period”), the City agrees that: 

 
Plaintiffs shall be permitted to operate the Facility subject to the following limitations: (i) the 
operation of the Facility shall not exceed ambient noise levels at the nearest residential 

district boundaries to the Site, which the Parties agree will be in compliance with the 
HEUOD during the Interim Period; and (ii) the Facility shall not exceed the current on-site 

transformed power capacity of 50 megawatts (MW).  For the avoidance of doubt, during the 
Interim Period, Plaintiffs will not transform any additional electrical capacity or expand 

Facility operations beyond the current transformed power capacity at the Site. The City 
further agrees that during the Interim Period, it shall not: (i) require any additional 
permitting or approvals for Plaintiffs to operate the Facility (as expressly conditioned 

herein); (ii) will not issue any cease and desist letters or other instructions contrary to this 
authorization to operate; or (iii) otherwise unreasonably interfere with the operation of the 

Facility.   
 

8. Discontinuance of the Action with Prejudice.  Upon completion of 
the SEQRA process and issuance of all permits, variances, and/or approvals to Plaintiffs for 
the operation of the Facility under the HEUOD and other applicable laws, the Parties will 

cause their counsel to execute a stipulation discontinuing the Action with prejudice and on 

the merits in the form attached hereto as Exhibit D.  Nothing in this Agreement shall limit 

the authority of the City to enforce all City ordinances against post-litigation operation of 
the Facilty, nor shall anything in this Agreement limit the Plaintiffs’ right to seek any 

amendment to its Facility, nor limit any defense of any enforcement action against the City. 
 

9. Resumed Litigation.  Alternatively, in the event that (i) the City 

rejects either the DEIS or the FEIS and the parties cannot resolve the basis for such rejection 
in a mutually agreeable manner; (ii) the City denies any permits, variances, and/or 

approvals for the Facility and the Parties cannot resolve the basis for such denial in a 
mutually agreeable manner; or (iii) either party otherwise elects to lift the stay upon seven 
(7) days’ notice to the other party, the stay will be lifted and the City will consent to Plaintiff 

amending its Petition so that the Parties may litigate whatever disputes still remain between 
them. 
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10. No Admission.  This Agreement, and the Parties’ consent to enter into 
it, are not intended to, and do not, constitute any admission or evidence of any liability or 

fault whatsoever, and shall not be construed or offered or received into evidence as an 
admission or concession of any liability or wrongdoing in any arbitration, court, or other 

proceeding.  This Agreement is in compromise of any and all disputed claims. 

11. Representations and Warranties.  The Parties represent and warrant 
that: 

a. they have had the opportunity to consult with the attorney of 
their choice prior to executing this Agreement; 

b. they have carefully read this Agreement and fully know and 
understand all its terms; 

c. their assent to this Agreement is knowingly and voluntarily 
given, has been obtained without fraud, duress, undue influence, or coercion, and is based 
exclusively on the terms set forth herein, excluding all other promises, agreements, or 

representations of any kind by any person; and 

d. all signatories are duly authorized to sign this Agreement and 

bind the Parties thereto. 

12. Enforcement.  In any action for breach or enforcement of this 

Agreement, or to declare the respective rights of the Parties hereunder (by way of claim, 
counterclaim, third-party claim, defense, or otherwise), the prevailing Party shall be entitled 
to recover its reasonable attorneys’ fees and costs incurred in connection with such action, 

in addition to any other relief to which it may be entitled. 

13. Binding Effect on Successors and Affiliates.  This Agreement shall be 

binding upon and shall inure to the benefit of the Parties, including, but not limited to, their 
past, present, and future successors, heirs, employees, partners, members, shareholders, 
officers, directors, agents, representatives, attorneys, insurers, parents, subsidiaries, 

successors, predecessors, affiliates, other related business entities, and assignees of any of 
the foregoing. 

14. Governing Law and Consent to Jurisdiction and Venue.  This 
Agreement shall in all respects be interpreted, enforced, and governed under the laws of the 

State of New York without regard to its conflicts of law principles.  Any litigation arising 

out of this Agreement shall be venued in New York State Supreme Court, Niagara County. 

15. Interpretation. 

a. This Agreement shall not be construed against any of the 
Parties solely by reason of draftsmanship or selection of language, and the rule of 

construction known as contra proferentem shall have no application to this Agreement. 
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b. As the context may require, the following rules of construction 
shall apply:  The present tense includes the past and future tenses.  The singular includes the 

plural, and the plural includes the singular.  “All” means “any and all”; “any” means “any 
and all.”  “Including” means “including but not limited to.”  “And” and “or” encompass 

both “and” and “or.”  Words in the masculine, feminine, or neuter form shall include each 
of the other genders. 

16. No Waiver.  The waiver of any provision of this Agreement in any 
particular instance shall not operate or be construed as: 

(i) a waiver of any other provision of this Agreement; 

(ii) a waiver of any provision of this Agreement for future 

purposes; or 

(iii) a modification of this Agreement or any provision 
thereof. 

17. Integration.  This Agreement, including its attached Exhibits, 
represents the entire agreement among the Parties pertaining to the purpose and subject 
matter hereof.  This Agreement therefore supersedes all prior negotiations, representations, 

communications, discussions, or agreements by, between, or among the Parties, either 
written or oral.  

18. Modification.  This Agreement shall not be released, discharged, 
abandoned, supplemented, changed, or modified in any manner, orally or otherwise, except 
by an instrument in writing, expressly designated as such and signed by each of the Parties. 

19. Notices.  Any notices or other communications required or permitted 
hereunder shall be sufficiently given if (i) delivered personally, (ii) sent by FedEx overnight 

delivery or another established overnight delivery service, or (iii) sent by certified mail, 
return receipt requested, addressed 

(a) in the case of Plaintiffs, to: 

Adam S. Walters, Esq. 
Ryan A. Lema, Esq. 

Phillips Lytle LLP 
One Canalside 

125 Main Street  
Buffalo, New York 14203 
awalters@phillipslytle.com 

rlema@phillipslytle.com 
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(b) in the case of the City, to: 
 

               Daniel A. Spitzer 
    Emily J. Florczak 

Hodgson Russ LLP 
The Guaranty Building 

140 Pearl Street, Suite 100 
Buffalo, NY 14202 
Telephone No. (716) 856-4000 

dspitzer@hodgsonruss.com 
eflorczak@hodgsonruss.com 

 
or to such other address specified by any one of the Parties to the other from time to time.  

Any notice or communication required or permitted under this Agreement shall be deemed 
effectively given upon personal delivery (in the case of (i) above), deposit with an overnight 
delivery service (in the case of (ii) above) or with the United States Post Office (in the case 

of (iii) above). 
 

20. Further Assurances.  Each Party shall provide reasonable cooperation 
and assistance to the other Party in executing their respective duties and obligations under 

this Agreement.  The Parties shall execute all such further documents and take such further 
actions as may be necessary to carry out the provisions of this Agreement. 

21. Counterparts and Facsimile Signatures.  This Agreement may be 

executed in counterparts such that each duplicate, together with a complete set of original 
signatures, shall constitute one and the same Agreement.  Signatures reproduced by 

facsimile transmission or in Portable Document Format (PDF) shall be treated as originals 
for all purposes applicable hereto. 

 

 
 

 
 

 
[Signature pages follow] 
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  IN WITNESS WHEREOF, this Agreement has been executed by the Parties, 
through their duly authorized representatives, as of the dates hereinafter written. 

 
 

      NORTH EAST DATA, LLC 
 

 

 

 
By:       
Name:                

Title:       
STATE OF     ) 

     )  SS: 
COUNTY OF    ) 

 
  On ______________, 2023, before me, the undersigned, personally appeared 
_________________, North East Data, LLC’s ________________, personally known to me 

or proved to me on the basis of satisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me that he or she executed the 

same in his or her capacity, and that by his or her signature on the instrument, the 
individual, or the persons upon behalf of which the individual acted, executed the 

instrument. 
 
       __________________________________ 

     Notary Public 

      BLOCKFUSION USA, INC. 
 

 

 

 
By:       
Name:                

Title:       
STATE OF     ) 

     )  SS: 
COUNTY OF    ) 

 
  On ______________, 2023, before me, the undersigned, personally appeared 
_________________, Blockfusion USA, Inc.’s ________________, personally known to me 

or proved to me on the basis of satisfactory evidence to be the individual whose name is 

subscribed to the within instrument and acknowledged to me that he or she executed the 

same in his or her capacity, and that by his or her signature on the instrument, the 
individual, or the persons upon behalf of which the individual acted, executed the 

instrument. 
 
       __________________________________ 

     Notary Public 
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      CITY OF NIAGARA FALLS, NEW YORK 
 

 

 

 
By:       

Name:                
Title:       

STATE OF NEW YORK  ) 
     )  SS: 
COUNTY OF NIAGARA  ) 

 
  On ______________, 2023, before me, the undersigned, personally appeared 

_________________, the _________________ of the City of Niagara Falls, personally known 
to me or proved to me on the basis of satisfactory evidence to be the individual whose name 

is subscribed to the within instrument and acknowledged to me that he or she executed the 
same in his or her capacity, and that by his or her signature on the instrument, the 
individual, or the persons upon behalf of which the individual acted, executed the 

instrument. 
 

       __________________________________ 

     Notary Public 

 



 

 

 

EXHIBIT A 

(Stipulation Staying the Action) 



 

 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NIAGARA 

_________________________________________________ 
 

In the Matter of the Application of 
 

NORTH EAST DATA, LLC, d/b/a Blockfusion 
 
   Petitioner, 

 
  v. 

 
CITY OF NIAGARA FALLS 

 
   Respondent, 
 

For a Judgment Under CPLR Article 78 and 3001. 
_________________________________________________ 

 

  
 

 
 

STIPULATION 

STAYING ACTION 

PENDING 

COMPLETION OF 

SETTLEMENT 

AGREEMENT 

 

 
 

Index No. E178915/2023 

 

  WHEREAS, on or about ____________, 2023, the Parties entered into a 

settlement agreement (the “Agreement”) to resolve all claims asserted in the above-

captioned matter; and 

  WHEREAS, the Agreement requires the Parties to undertake certain steps to 

obtain certain land-use approvals and permits in order to resolve the claims that were 

asserted in this hybrid proceeding; and 

  WHEREAS, the Parties therefore desire for the action to be stayed pending 

completion of the terms of the Agreement, whereupon they will file a final stipulation 

discontinuing this action with prejudice and on the merits; and 

  WHEREAS, in the alternative event the Parties are unable to complete the 

terms of the Agreement, either Party is empowered to ask the Court to lift the stay so that 

the issues raised in this Action may then be litigated to conclusion;  
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  IT IS HEREBY STIPULATED AND AGREED, by and between the 

undersigned, the attorneys of record for all of the parties to the above-entitled action, that 

this action be hereby stayed pending further notice from the Parties.  This stipulation may 

be executed in counterparts and may be filed without further notice with the Clerk of the 

Court. 

Dated: ____________, 2023 Dated: ___________, 2023 

 
PHILLIPS LYTLE LLP 

 
 
By:____________________________________ 

 Ryan A. Lema 
Attorneys for Petitioner/Plaintiff 
North East Data LLC 

One Canalside 
125 Main Street 

Buffalo, New York 14203-2887 
Telephone No. (716) 847-8400 

rlema@phillipslytle.com 

HODGSON RUSS LLP 

 
 
By:________________________________ 

            Daniel A. Spitzer 
 Emily J. Florczak 

Attorneys for Respondent/Defendant 
City of Niagara Falls 

The Guaranty Building 

140 Pearl Street, Suite 100 
Buffalo, NY 14202 

Telephone No. (716) 856-4000 
dspitzer@hodgsonruss.com 

eflorczak@hodgsonruss.com 
 
 

 
   SO ORDERED: 

 
 

   ENTER: 
 

 

 
 

 
      

HON. FRANK CARUSO, J.S.C. 

 
 

 

 



 

 

EXHIBIT B 

(Draft Scope for DEIS) 



 

 

DRAFT SCOPE 

for 

Draft Environmental 

Impact Statement (DEIS) 
 

October 30, 2023 

 

 

Project Name: 

North East Data LLC Data Center 

 

SEQR Classification: Type I 

 

Location: 

5380 Frontier Avenue 

Niagara Falls, New York 

SBL# 160.14-1.1.2 

 

Project Sponsor: 

North East Data LLC 

(a wholly-owned subsidiary of Blockfusion USA, Inc.) 

 

Lead Agency: 

City of Niagara Falls City Council 

City Hall Room 202 

745 Main Street 

P.O. Box 69 

Niagara Falls, New York 14302 

 

Lead Agency Contact Person: 

Kevin Forma 

Planning Director 

City of Niagara Falls 

716-286-4470 



 

 

 

Introduction 

 

 North East Data LLC (“NED”), a wholly-owned subsidiary of  Blockfusion USA, Inc. (together, 

“Blockfusion”) operates a data center with computer systems and digital infrastructure designed to host and process 

data for corporate and enterprise clients (“Project” or “Facility”) at 5380 Frontier Avenue (“Site”) in the City of 

Niagara Falls (“City”). The Site is located in an I2 heavy-industrial district and was used historically as a coal-fired 

power plant. After the coal-fired power plant was decommissioned, the Site experienced a period of vacancy and in 

2018 Blockfusion acquired and began to revitalize the Site with more than $35 million in investment into the 

Facility. The Facility is constructed and operations-ready.  

On September 7, 2022 the City Council for the City of Niagara Falls (“City Council”) adopted certain 

amendments (City Res. No. 2022-51, hereinafter the “HEU Amendments”) to the Zoning Ordinance for the City of 

Niagara Falls (“Zoning Ordinance”) which require, among other things, that Blockfusion seek rezoning of the Site 

from I2 Heavy Industrial District (“I2 District”) to add a High Energy Usage Overlay District (“HEU Overlay”) to 

continue with Project operations.  

 Though Blockfusion maintains that its existing operations at the Site remained lawful and properly 

permitted notwithstanding the HEU Amendments,1 in the interest of cooperating with the City to facilitate the 

Project’s continued consistency with the Zoning Ordinance, Blockfusion submitted an application dated November 

2, 2022 (“Application”), to request approvals for the Project including a rezoning of the Site to HEU Overlay from 

the City Council (”Rezoning”), Level 2 Site Plan Review (“Site Plan Review”) from the City of Niagara Falls 

Planning Board (“Planning Board”), and a Special Use Permit (“SUP”) and variances as needed from the City of 

Niagara Falls Zoning Board of Appeals (“ZBA”). See Zoning Ordinance Sections 1319.5.1(C); 1319.5.1(D); 

1319.5.1(E); 1319.5.2.  

The Application included a copy of the Full Environmental Assessment Form, Part 1, completed by the 

Project Sponsor and dated November 1, 2022, and as revised and dated December 2, 2022 and submitted to the City 

Council with a supplement to the Application on December 9, 2022.  The City Council met on July 26, 2023, and as 

 
1 Blockfusion fully reserves any and all rights to challenge the HEU Amendments and/or the 

applicability of the HEU Amendments to Blockfusion’s operations, and, in no way concedes any 

authority over review of the Facility to the City by its submission of this Draft Scope.  
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Lead Agency issued a positive declaration (“Positive Declaration”), a copy of which is attached hereto as Appendix 

A.  

The Positive Declaration identifies noise as the single area of potential environmental impact associated 

with Facility operations. As stated in the Positive Declaration, the expert noise study data submitted by the 

Applicant in support of the Application establishes that the Facility will not generate a perceptible increase in noise 

impacts at the nearest residentially zoned district in proximity to the Site. The City Council determined it was 

appropriate to issue a Positive Declaration because noise levels around the Facility exceed the noise limitations in 

the City’s HEU Amendments.  

This Draft Scope has been prepared in accordance with and pursuant to the requirements of Article 8 of the 

New York State Environmental Conservation Law and regulations promulgated under Article 8 and set forth as 

Part 617 of Title 6 of the New York Code of Rules and Regulations (collectively referred to as “SEQR”) for use by 

the City Council as Lead Agency. 

 

The Purpose of Scoping 

 SEQR requires scoping for all Environmental Impact Statements (“EISs”) (except supplemental EISs) and 

its primary goals are to focus the draft EIS (“DEIS”) on potentially significant adverse impacts and to eliminate 

consideration of those impacts that are irrelevant or not significant. Scoping identifies the relevant environmental 

effects associated with a project that will be addressed in the DEIS, and narrows the issues to be dealt with in the 

DEIS by excluding non-relevant issues and non-significant impacts from the DEIS. Scoping thus ensures that the 

DEIS will be a concise, accurate and complete document that is adequate for purposes of public review. Pursuant to 

6 NYCRR 617.8(b), the Project Sponsor must submit a draft scope that contains the following items as identified at 

6 NYCRR 617.8(e)(1) through (5): 

(1) A brief description of the proposed action; 

(2) The potentially significant adverse impacts identified both in Part 3 of the Environmental 

Assessment Form and as a result of consultation with other involved agencies and the public, 

including an identification of those particular aspects of the environmental setting that may be 

impacted; 
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(3) The extent and quality of information needed for the DEIS preparer to adequately address each 

impact, including an identification of relevant existing information, and required new information, 

including the required methodologies for obtaining new information; 

(4) An initial identification of mitigation measures; and 

(5) The reasonable alternatives to be considered. 

Further, pursuant to 6 NYCRR 617.8(e), the Lead Agency must ultimately issue a final scope that includes the above 

items as identified at 617.8(e)(1) through (5), with two additional components: 

(6) an identification of the information or data that should be included in an appendix rather than the body 

of the DEIS; and 

(7) a brief description of the prominent issues that were considered in the review of the environmental 

assessment form or raised during scoping, or both, and determined to be neither relevant nor 

environmentally significant or that have been adequately addressed in a prior environmental 

review and the reasons why those issues were not included in the final scope. 

Blockfusion respectfully submits this Draft Scope in satisfaction of 6 NYCRR 617.8(b), though 

Blockfusion notes that it has prepared this Draft Scope to address each of the items identified at 6 NYCRR 

617.8(e)(1) through (7) to aid the Lead Agency with its preparation of the final scope. Blockfusion also submits with 

this Draft Scope, a proposed Table of Contents for the DEIS (See Appendix B). 

Description of Proposed Action 

The proposed action involves the operation of the Facility’s data center (the “Proposed Action”) at the 5380 

Frontier Avenue Site located in the I2 District. 

A.  Site Setting & Background 

The Site is located within the City’s I2 District which allows, as of right, a full range of heavy industrial 

uses such as chemical and manufacturing operations. The Site is adjoined only by other industrial uses in the I2 

District and there is no residential district bordering the Site. Specifically, the Site is located more than 700 ft. from 

the I2 District’s eastern boundary, and approximately 760 ft. from the nearest residentially zoned property. Just 

north of the Site is the Goodyear Niagara Falls, New York Chemical Plant, which consists of 210,000 sq. ft. of 

manufacturing space for chemicals and polymers used in tires and other rubber products. Immediately to the Site’s 

east is an unimproved industrial parcel and a contractor’s yard. To the south, the Site is bordered by Covanta 
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Niagara LP, a waste-to-energy incineration plant. Occidental Chemical Corporation’s manufacturing operations 

adjoin the Site to the southwest. And west of the Site there are active rail operations.  

The Site was used historically as a coal-fired power plant, but experienced a period of unproductive 

vacancy until approximately 2018 when Blockfusion invested $35 million to acquire and remediate the Site, and to 

develop the Facility’s data center operations, including the purchase and installation of electrical infrastructure and 

fire-safe housing for Project equipment.  

B.  Project Details 

The Project includes the operation of up to 18 “pods” to house the Project’s sophisticated computer systems 

and equipment consisting of more than 10,000 computer servers and other digital infrastructure required to meet the 

data center demands of corporate and enterprise clients. The Facility’s digital infrastructure is powered continuously 

by up to 50 MW of clean power delivered to the Site annually from the Niagara region’s abundant, renewable, and 

low-emissions hydro-electric energy market. Three pods are situated in refurbished portions of the existing industrial 

buildings located towards the Site’s center. The Project also features up to fifteen newly adapted raised pod 

buildings, which have been converted from former shipping containers, and which are largely concentrated in the 

Site’s southwest corner. 

Blockfusion has developed the Site with improvements that included upgrades to the primary existing 

industrial building on Site (the former “powerhouse” building). Because the Facility’s high density computing 

systems generate heat, the existing building was retrofitted to add vents, fans, and HVAC systems that are necessary 

to maintain airflow and regulate interior temperature. Blockfusion also installed specialized pods to house datacenter 

equipment. The pods are designed with cold air intake vents and exhaust fans to maintain airflow and regulate 

temperature inside each pod.  

Now, within the meaning of the HEU Amendments as recently adopted by the Council, the Project’s 

operations involve “Data Center” uses and “Cryptocurrency Mining” uses pursuant to the Zoning Ordinance Section 

1303. Such uses are specially permitted uses in a HEU Overlay subject to a rezoning to HEU Overlay from the City 

Council, Site Plan Review from the Planning Board, and a SUP, and variances as needed, from the ZBA. See Zoning 

Ordinance Sections 1319.5.1(C); 1319.5.1(D); 1319.5.1(E); 1319.5.2. Accordingly, Blockfusion submitted its 

Application to the City for all required authorization to continue with the Project operations at the Site consistent 
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with the HEU Amendments. Upon its review of the Application, the City Council, as Lead Agency, identified that 

there may be the potential for significant adverse Project related noise impacts. 

Potentially Significant Adverse Impacts 

 SEQR requires the Draft Scope to identify the potentially significant adverse impacts that will be addressed 

in the DEIS, including aspects of the environmental setting that may be impacted by the Project. The Project’s 

potential for impacts on noise levels is the single source of potentially significant adverse environmental impact that 

was identified by the Lead Agency as set forth more fully below: 

 A. Potentially Significant Facility Related Noise Impacts  

 Zoning Ordinance Section 1319.5.3 requires the completion of “an evaluation by a qualified professional of 

sound levels and characteristics (such as pitch and duration) generated from proposed Facilities in accordance with 

NYSDEC Guidance for Assessing and Mitigating Noise Impacts.” Accordingly, the Applicant retained GHD 

Limited (“GHD”) as expert sound engineers to evaluate the Project’s sound levels and characteristics consistent with 

the NYSDEC Guidance for Assessing and Mitigating Noise Impacts (“NYSDEC Noise Guidance”). The NYSDEC 

Noise Guidance states “a noise can only intrude if it differs in character or [sound pressure level] from the normal 

ambient sound. Most objective attempts to assess nuisance noise adopt the technique of comparing the noise with 

actual ambient sound levels or with some derived criterion.” The NYSDEC Noise Guidance also describes the 

thresholds that the NYSDEC considers significant for assessing project related noise increases: “[t]he goal for any 

permitted operation should be to minimize increases in sound pressure level above ambient levels at the chosen 

point of sound reception. Increases ranging from 0-3 dBa should have no appreciable effect on receptors. Increases 

from 3-6 dBa may have the potential for adverse noise impact only in cases where the most sensitive of receptors are 

present.” 

With its initial November 2, 2022 Application, the Applicant submitted an initial Facility sound study 

prepared by GHD dated October 31, 2022 (the “GHD Noise Report”), as followed by a supplemental letter dated 

December 9, 2022 to respond to certain comments on the GHD Report provided by the City Planning Department on 

November 18, 2022 (“GHD Noise Response”) (together, the GHD Noise Report and GHD Noise Response are the “ 

Initial Noise Reports”). The Initial Noise Reports are attached hereto as Appendix D.  

The Initial Noise Reports’ methodology and analysis are consistent with the NYSDEC Noise Guidance. 

GHD conducted long term noise monitoring to establish ambient sound levels around the Site in the absence of 
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Facility operations, and also modeled predicted Facility sound levels to assess the Facility’s sound impacts in 

comparison to the background sound levels in the area. The Initial Noise Reports establish that the Facility’s 

estimated day-time and night-time sound levels are the same and are estimated to be 53.0 dBA as measured at two 

worst-case sensitive points of reception at the R-1C residential district boundary (“Facility Sound Levels”) 

approximately 800 ft. from the Site. The Initial Noise Reports establish that ambient noise levels at two monitoring 

locations approximately 420 ft. from the Site are conservatively estimated to be 54.5 dBA during the day and 53.0 

dBA at night (“Ambient Noise Levels”), as measured over the course of 48 hours during which the Facility was 

nonoperational and was not generating any sound.   

The Positive Declaration concludes that the Project will generate noise given its continuous operation of 

numerous computers, cooling and other mechanical systems. Though the Positive Declaration acknowledges that the 

Facility will not generate a perceptible increase in noise impacts at the closest residentially zoned area in proximity 

to the Site based on GHD’s Initial Noise Reports, the City Council has determined that the Positive Declaration is 

the appropriate determination of significance for the Project under SEQRA because the noise levels in the vicinity of 

the Site exceed applicable noise thresholds as established by the Council’s HEU Amendments at Zoning Ordinance 

Section 1319.5.4(A)(6).  

Specifically, the Facility is adjacent only to heavy industrial uses in the I2 district, and so Section 

1319.5.4(A)(6)(a) and (b) are applicable to limit Facility sound levels from exceeding: (a) 40 dBA on nights and 

weekends and 50 dBA during any other time, as measured at the nearest residentially zoned property; and (b) 65 

dBA as measured at any Facility property line (collectively, the “HEU Noise Thresholds”).  

As to compliance with the HEU Noise Thresholds that are to be measured at the nearest residentially zoned 

property, the Initial Noise Reports models that the Facility Sound Levels there (e.g. 53.0 dBA day/night) are 

consistent with the Ambient Noise Levels (e.g. 54.5 dBA day/53.0 dBA night (at least when measured in July, 

2022)), but are in excess of the applicable HEU Noise Thresholds of 40 dBA nights/weekends and 50 dBA at all 

other times. Additionally, the GHD Noise Response provides handheld sound level measurements taken at the Site’s 

boundary lines which show decibel levels ranging from 62.4 dBA up to 80.1 dBA, which exceeds in some cases the 

65 dBA limit in Section 1319.5.4(A)(6)(b). Though the Facility Sound Levels are consistent with Ambient Noise 

Levels such that the Facility would not likely generate a perceptible increase in noise impacts at the closest 
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residentially zoned area, the City Council has concluded that additional analysis of Project related noise impacts is 

required because the HEU Noise Thresholds are exceeded.  

 B. Other Environmental Impacts Considered and Found to Be Irrelevant or Not Significant   

 With the exception of the potential for noise impacts described above, the Lead Agency’s thorough scrutiny 

has not identified any other potentially significant adverse environmental impacts associated with the Project.

 Based upon a thorough review and examination of the Project and the record in this matter, and upon the 

Council’s knowledge of the area surrounding the Site, and with input from the City’s departments, the Council 

determined that the Project will not have a significant adverse impact upon the environmental areas identified below 

and that no additional evaluation of such issues is required in the DEIS. 

1. Impact on Land.  The Site consists of approximately 4.61 acres of previously developed industrial land 

within an existing industrial I2 District. The Project involves reuse of a formerly vacant industrial property, 

proposes a limited 0.11 acres of physical disturbance and does not involve major excavation or removal of 

soil from the Site.  

2. Impact on Geological Features. There are no identified unique geological features or registered National 

Natural Landmarks at or adjacent to the Site.   

3. Impact on Surface Water.  The Site does not contain nor is it adjacent to or nearby jurisdictional wetlands 

or other surface water bodies. The Project will not increase or decrease the surface area of any body of 

water, does not involve withdrawal or outfalls to or from surface waters, and will not require the 

construction of a new or expanded wastewater treatment facility. 

4. Impact on Groundwater.  The Site and adjacent areas to the Site do not contain water supply wells and the 

Project does not involve direct withdrawal of, or discharges to, groundwater. In addition, despite its 

industrial nature, the Project does not involve the bulk storage of petroleum or chemical products that could 

contaminate groundwater if released, nor does the Project involve the application of pesticides or 

herbicides. Though the Project will generate a new demand for water for approximately 1,190 gallons per 

day, that demand for water can be safely and sustainably met by the Niagara County Water District’s 

existing capacity.  

5. Impact on Flooding.  No flood plains or floodways are located on the Site per FEMA flood mapping or 

state, or local mapping, and no untreated surface waters will be added to floodplains or floodways.  
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6. Impact on Air.  The Project does not include a state or federally regulated air emission source and will not 

result in significant air emissions of contaminants or greenhouse gases. Furthermore, there are no activities 

or operations associated with the Project that would create significant air emissions.  

7. Impact on Plants and Animals. The Site does not contain any regulated natural communities, endangered or 

threatened species, rare plants or animals, nor is it identified as a Critical Environmental Area. The Site is a 

suitable and previously developed industrial site that does not feature meaningful habitat for plants or 

animals.  

8. Impact on Agricultural Resources. The Site is within the industrial I2 District, is not in an agricultural 

district, and does not contain lands associated with agricultural use. 

9. Impact on Aesthetic Resources. The Site is not visible from the main thoroughfare Buffalo Avenue, which 

is located approximately 1,000ft. south of the Site, and the Facility is only partially visible from 56th Street 

to the east. The property is recessed and in the vicinity of other industrial properties.  

10. Impact on Historic or Archeological Resources.  The Site is not in proximity to eligible historic or 

archeological resources. The Site is within a special planning district for a NYS Heritage Area and the 

West Erie Canal Corridor, however the Project proposes limited physical disturbance on a previously 

developed industrial sites and will not impact historic or archeological resources.  

11. Impact on Open Space and Recreation.  The Project is not located within or adjacent to an identified or 

designated open space or recreational area and the community does not use the industrial Site for open 

space or recreational uses. 

12. Impact on Critical Environment Areas. There are no designated critical environmental areas within or 

located adjacent to the previously disturbed Site. 

13. Impact on Transportation.  The Project will not increase existing traffic patterns or parking demands in the 

vicinity of the Site, nor does it propose the construction of paved parking surfaces for 500 vehicles or more. 

14. Impact on Energy.  The Applicant provided an Energy Consumption and Impact Plan prepared by Foit 

Albert Associates to document that the Project would use up to 50 MWh of energy annually, which is 

within the existing capacity of the electrical infrastructure at the Site, and which is predominantly supplied 

by zero-emissions and renewable sources of energy available in the upstate New York energy generation 

market. Moreover, the Facility is integrated with energy grid systems administered by the New York 
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Independent System Operator (“NYISO”) and the Applicant designed the Facility to participate in NYISO 

and National Grid demand-side reduction programs such as Special Case Resources Program, National 

Grid Commercial System Relief Program, and NYISO Demand Side Ancillary Services Program to curtail 

Facility energy demand during peak energy demand periods to prevent grid overload and reduce emissions. 

The Project does not require a new or upgraded substation and is below the NYSDEC high energy 

threshold of 2,500 MWh. Based on the foregoing, the Council concluded that  though the HEU 

Amendments are applicable to “High Energy Uses” for their unique potential to require high energy 

consumption compared to other businesses in the underlying I2 District, the Project in this case is not 

expected to result in significant adverse impacts related to energy. 

15. Impact on Odor, and Light.  The Project’s operations do not create an odor and no exterior lighting is 

proposed that would increase light levels in the Project area.  

16. Impact on Human Health.  The Project’s proposed use as a Data Center and Cryptocurrency Mining 

Facility does not entail the types of activities or operations that generally have the potential for significant 

impacts on public health and wellbeing. The Site is appropriate for industrial activity in the I2 District and 

is not in proximity to locations where people gather such as a school, hospital, day care center, group home 

or retirement community. The Project does not involve the storage of large quantities of hazardous 

materials, nor does it propose the creation, disposal or processing of solid waste.  

17. Consistency with Community Plans. The Project proposes a rezoning of the Site to HEU Overlay District. 

The Site is currently zoned Industrial I2 and is eligible to be placed within a HEU Overlay, which Is 

consistent with the adopted Zoning Ordinance and the City of Niagara Falls Comprehensive Plan. The 

Project repurposes a long-vacant industrial power plant squarely in the City’s industrial corridor and 

surrounded by other industrial uses in the I2 District. The Site is not adjacent to residential areas or zoning 

districts of lesser intensity and so will not have a significant adverse impact with regard to community 

plans. 

18. Consistency with Community Character. The Site is located in the Industrial I2 District which is 

characterized by large scale industrial facilities. The Project is consistent with the industrial character and 

scale in the vicinity of the Site, and does not create a demand for additional community services (e.g. 

schools, police, fire) all of which are adequate to service the Project as proposed. Based on the Council’s 
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consideration of the above listed issues, the Environmental Information, and all comments received during 

scoping, the Council has determined the foregoing to be neither relevant nor environmentally significant. 

Accordingly, noise is the single potentially significant adverse environmental impact to be evaluated in the 

DEIS. 

Extent and Quality of Information Needed 

 Pursuant to the requirements of SEQR, the Draft Scope should identify the extent and quality of 

information needed for the DEIS preparer to adequately address each impact, including an identification of relevant 

existing information, and required new information, including the required methodologies for obtaining new 

information. 

 A. Relevant Existing Information 

   1. Existing Ambient Sound Level Measurements 

As partly described above, the GHD Noise Report measured existing ambient sound  for 48 hours while the 

Facility was at LTM Location 1 and LTM Location 2 approximately 420 ft.  east of the Site in proximity to the R-1C 

residential district boundary. See GHD Noise Report, p. 2, Figure 1: Long Term Sound Level Monitoring Locations. 

The GHD Noise Report measured ambient noise levels at 54.5 dBA during the day and 53.0 dBA at night at Long 

Term Monitoring Location 1 (east of the Facility and towards the south end of the water tower lot on 56th Street). 

The GHD Noise Report measured ambient noise levels at 67.4 dBA during the day, and 65.7 dBA at night at Long 

Term Monitoring Location 2 (east of the Facility and towards the north end of the water tower lot on 56th Street). 

Despite the higher decibels and greater ambient sound levels identified at Long Term Monitoring Location 2, the 

Initial Noise Reports conservatively utilized the lower decibel levels measured at Long Term Monitoring Location 1 

for purposes of establishing Ambient Sound Levels for comparison to Facility Sound Levels.  

2. Existing Data and Modeling for Facility Sound Levels at Site Boundary Line and 

Nearest Residential District 

In addition to the ambient sound measurements at the Long Term Monitoring Locations 1 and 2, GHD also 

conducted direct sound level measurements of all equipment on Site when the Facility was in full operation. See 

GHD Noise Report, p. 5, Figure 3: All Noise Source Locations, and Attachment A. The GHD Noise Report Figure 3 

and Attachment A indicate that the existing Facility Sound Levels considered all steady state noise sources then 

operating on the Site, which consisted of sounds from transformers on Site and included intakes and exhaust fans for 
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Pods 1, 2, and 4 through 14. The GHD Noise Report is based on two site visits on September 13, 2022 and October 

14, 2022 where GHD conducted short-term sound level measurements of all equipment on Site directly at the noise 

source to assess the worst-case potential noise impacts.  

The GHD Noise Report identified two worst case points of reception (POR 1 and POR2) approximately 

800 ft. and 870 ft., respectively, east of the Facility across 56th Street at the nearest R-1C residential district 

boundary. See GHD Noise Report, p. 4, Figure 2: POR Locations East of the Facility. POR 1 and POR 2 were 

selected for evaluation, in part, because the Zoning Ordinance Section 1319.5.4(A)(6) requires assessment of 

Facility sound impacts at the nearest property line of property zoned and used for residential purposes. As described 

fully in the GHD Noise Report, GHD input the data from its direct source noise measurements at the Facility and 

used sophisticated industry-standard modelling methodologies and worst case assumptions to estimate the likely 

Facility-related sound impacts at POR 1 and POR 2. As described above, the GHD Report establishes that the 

Facility’s day-time and night-time sound levels are the same and are estimated to be 53.0 dBA at both POR 1 and 

POR 2. The GHD Report establishes that the Facility Sound Levels are equal to or below the Ambient Sound 

Levels, such that no additional analysis would be required according to the NYSDEC Noise Guidance. See 

NYSDEC Noise Guidance, p.20 (“Where this evaluation indicates that sound levels at the point of reception will not 

be perceptible, similar to or only slightly elevated as compared to ambient conditions, no further evaluation is 

required.”). The existing information indicates that the HEU Noise Thresholds are exceeded by Ambient Sound 

Levels and Facility Sound Levels such that the Council requires additional noise analysis in support of the Project. 

 B. New Information to be Developed 

The Environmental Impact Statement will evaluate the Facility’s noise impacts, and evaluate potential 

avoidance and mitigation measures using methodologies consistent with the NYSDEC Noise Guidance. The Project 

Sponsor shall retain a qualified sound professional to prepare a study (Sound Study) that evaluates the Facility’s 

sound impacts. The City Council shall retain a qualified sound professional to conduct a peer review of the Sound 

Study (“Peer Review”) to ensure its accuracy and the validity of its conclusions.  

The Sound Study will evaluate the Facility’s potential noise impacts along the boundaries of the nearest 

R1-C Residential District east of the Site. It should evaluate locations as near as practicable to POR 1 and POR 2 or 

similar locations east of 56th Street (“Study Locations”). The Sound Study should measure the ambient noise levels 

at the Study Locations over the course of 24-hours while the Facility is non-operational (“Measured Ambient Sound 



 

-13- 

 

Levels”). The Sound Study should also measure the sound levels at the Study Locations over the course of 24-hours 

while the Facility is operational (“Measured Facility Sound Levels”). The Sound Study should compare the 

Measured Facility Sound Levels to the Measured Ambient Sound Levels to determine whether the Facility’s 

operations cause an increase ambient noise levels at the nearest residential district boundaries to 

the Site.  

 The Sound Study and DEIS should evaluate the Facility’s potential for noise impacts pursuant to the 

NYSDEC Noise Guidance, which provides that the goal of any permitted operation should be to minimize increases 

in sound pressure levels above ambient levels at the chosen point of sound reception. Increases ranging from 0-3 dB 

should have no appreciable effect on receptors. Increases ranging from 3-6 dB may have potential for adverse noise 

impacts only in cases where the most sensitive of receptors are present. The NYSDEC Noise Guidance further 

advises that in non-industrial settings the sound levels from a proposed action should typically not exceed ambient 

noise by more than 6 dB at the receptor because increases greater than that may cause complaints. In non- industrial 

settings, the NYSDEC Noise Guidance recommends that the addition of a new noise source should not raise the 

sound levels above an upper-end limit of 65 dB (allows for undisturbed speech at a distance of approximately 3 ft.)  

Accordingly, the goal of the Sound Study will be to establish whether Measured Facility Sound Levels 

result in an appreciable increase over the Measured Ambient Sound Levels at the Study Locations at the R1-C 

Residential District boundary. The Sound Study will provide noise avoidance and mitigation recommendations if 

Measured Ambient Sound Levels exceed Measured Ambient Sound Levels. 

C.  Initial Identification of Mitigation Measures  

SEQR requires that the DEIS include mitigation measures designed to minimize the adverse environmental 

impacts associated with the Project to the maximum extent practicable.  The DEIS should evaluate whether 

reasonable methods to avoid or mitigate adverse noise impacts should be implemented consistent with NYSDEC 

Noise Guidance. If the Sound Study indicates that the Facility would result in an appreciable increase in sound 

levels at the Study Locations, the DEIS should evaluate whether methods to avoid or mitigate adverse noise impacts 

could be implemented. Potential mitigation measures to be evaluated in the DEIS include:  

• expansion of an existing concrete block wall on Site to act as a barrier between on-Site noise 

sources and the R1-C Residential District to the east;  
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• installation of additional concrete block barriers and sound deadening materials at locations on 

Site as recommended in the Sound Study; 

• implementation of a maintenance and repair plan to intake vents, exhaust fans, and other HVAC 

equipment on Site to ensure optimum function; 

• implementation of fan noise attenuation technology, such as the use of silencers on exhausts, use 

of vibration control technology, reduction in fan speeds where feasible, and similar methods to 

dampen noise from fans at the source; and 

• use of enclosures, alternate building materials, and buffers 

Reasonable Alternatives 

 6 NYCRR 617.8(e)(5) requires that the DEIS contain a description and analysis of the range of reasonable 

alternatives to the Project that are feasible taking into account the objectives and capabilities of the Project Sponsor. 

6 N.Y.C.R.R. § 617.9(b)(5)(v). SEQRA mandates consideration of a “no action” alternative, and expressly limits 

consideration of alternative sites to those that are owned or controlled by a private project sponsor, and generally 

suggests a consideration of alternatives such as different technologies, altered scale or project magnitude, amended 

designs, and adjustments to timing, uses, and types of actions. See 6 NYCRR 617.9(b)(5)(v). 

Pursuant to 6 NYCRR 617.9(a)(5)(v) the DEIS is required to describe and evaluate “the range of 

reasonable alternatives to the action that are feasible, considering the objectives and capabilities of the project 

sponsor.” Site alternatives may be limited to parcels owned by, or under option to, a private project sponsor. 6 

NYCRR 617.9(A)(5). The Project Sponsor does not own or control any other parcels, and so alternative sites will 

not be evaluated in the DEIS.  

A. Project Sponsor Objectives 

 The analysis of the reasonable alternatives must begin with an evaluation of the goals and capabilities of 

the Project Sponsor. Blockfusion seeks to operate a clean data center and cryptocurrency mining facility with a 

sustainable approach to meeting the Facility’s annual 50 MWh energy demands through access to the region’s 

unique renewable resources. The Project entails the continuous operation of temperature controlled buildings, or 

“pods” to house computer systems and network equipment. The 24/7 continuous energy needs associated with 

operation of such a cutting edge industrial use could have the potential for negative economic and environmental 

impacts where sourced primarily from fossil fuels. Blockfusion’s objective as a company is to transform the 
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computing and data center industry from a traditionally energy-intensive enterprise into a sustainable one by 

operation of the carefully designed Facility on Site where it can harness the hydroelectric power abundantly 

available in the region.  

The reasonable alternatives to be considered in the DEIS are summarized below, including the no action 

alternative. 

B. Detailed Alternatives Analysis  

The reasonable alternatives to the Proposed Action to be evaluated in the DEIS are the no-build alternative 

(required in every DEIS), an alternate Facility design to increase the number of servers and pods placed on Site.   

  The following alternatives are to be evaluated in the DEIS:   

  (a) No Action Alternative; and 

(b) Enhanced Facility Capacity with Additional Servers and Pods up to maximum 

permissible lot coverage permitted by Zoning Ordinance 1315.3.  

These options will be further discussed in the DEIS so that a reasoned conclusion can be reached with regard to 

whether the Project will avoid or minimize adverse noise impacts to the maximum extent practicable consistent with 

social, economic, and other essential considerations.     

References and Appendices 

The main body of the DEIS will provide sufficient detail about the Proposed Action and potential impacts 

to noise, so that readers can understand, interpret, evaluate alternatives, and understand proposed mitigation 

measures. The purposes and findings of any technical studies of the Facility and surrounding area that are conducted 

in preparation of the DEIS will be summarized in the DEIS. The appendices to the DEIS will contain the references 

and technical studies, including the Sound Study and Peer Review and any associated comments, responses, or 

supplemental studies, that are summarized in the body of the DEIS. 
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AGREEMENT FOR THE PAYMENT OF  

ACOUSTIC EVALUATION EXPENSES 

 

 

 This Agreement for the Payment of Municipal Acoustic Evaluation Expenses 

(“Agreement”), dated _______________, 2023 by and between the CITY OF NIAGARA 

FALLS, a New York municipal corporation with its principal office located at 745 Main Street,  

Niagara Falls, NY 14302-0069 (the “City”) and North East Data, LLC (“NED”) a limited 

liability company with its principal place of business at 5380 Frontier Avenue, Niagara Falls, NY 

14304 (the “Applicant”). 

 

 WHEREAS, Applicant has applied to the City for approval of a data center facility and 

related facilities in the City (the “Project”); and 

 

 WHEREAS, the City has indicated its intent to be established as Lead Agency under the 

State Environmental Quality Review Act (“SEQRA”) for the review of the Project’s potential 

environmental impacts; and 

 

 WHEREAS, the Applicant and the City wish to enter into an agreement to reimburse the 

City for its reasonable out-of-pocket expenses in reviewing and processing the noise study 

submitted with the application and potential noise impacts of the Project; and 

 

WHEREAS, the City has retained as its acoustic engineering consultant (the 

“Consultant”) to assist in the City’s review of this Project, and 

 

 WHEREAS, as a result of the City’s retainer of Consultant to assist it in the review of the 

Project, it will be billing the City on a time and material basis for such services. 

 

 NOW, THEREFORE, in consideration of the mutual promises herein, the City and 

Applicant agree that the terms and conditions of this Agreement are the following: 

 

1. Applicant shall reimburse the City, for its documented, invoiced out-of-pocket Consultant 

fees incurred in connection with the review of the Project for the following scope of work 

performed by the Consultant  

 

A. Review and compile any State, County, or local noise codes that may apply to the site.  

Where permissive, qualitative, or non-existent codes exist, Consultant will develop our 

own appropriate project criteria in order to minimize any potential acoustical impact. 

 

B.      Review available site plans and details for the facility, showing location of structures  

and noise producing  equipment.   Review aerial photos and plans to understand where  the 

nearest receptors are located. 

 

C.      Discuss  details  with  the City or site representatives to gain an understanding of 

how the  site operates. 
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D.      Based on the information provided, the Consultant will carry out its own acoustical 

analysis to validate the Sound study report and verify the conclusions. 

 

E.      Prepare a comprehensive acoustical letter report compiling and documenting our 

findings.  Consultant anticipates that two review letters will be submitted.  An initial review 

letter will likely request additional information. A second review letter will compile 

findings based on this additional information.  

 

F.      Be available to participate in conference calls with City representatives to  

discuss our results and findings. 

 

2. Applicant shall not be required to reimburse the City for any Consultant fees associated 

with any litigation related to the Project. 

 

3. Applicant shall remit an amount equal to Five Thousand Dollars ($5,000.00) to the City of 

Niagara Falls City Clerk within thirty (30) business days of the execution of this 

Agreement. Upon receipt of funds from Applicant, the Niagara Falls City Clerk shall hold 

the Applicant’s funds in escrow and deposit the same into an account entitled “Blockfusion 

Noise Consultant” (the “Escrow”).  The funds held in the Escrow are to be used solely to 

pay Consultant’s fees incurred in the review of the Project. 

 

4. If the balance of the Escrow falls below five Thousand Dollars ($5,000.00), then City shall 

notify Applicant of the amount remaining in the Escrow and, subject to the reasonable 

approval of the Applicant, Applicant shall deposit an additional Two-Thousand Five-

Hundred Dollars ($2,500.00) with the City Clerk to be deposited into the Escrow.  In the 

event Applicant fails to replenish the account within a reasonable amount of time after 

being notified, then the City may direct the Consultant to cease all work on the Project until 

such payment is received from Applicant. 

 

5. The Consultant invoices will be submitted to the City Council, which will review the 

invoices.  Upon approval by the City, the City is authorized and directed to disburse funds 

from the Escrow. Copies of all Consultant invoices shall be provided to Applicant.  

 

6. The failure of Consultant to complete their respective work within the agreed to Not-to-

Exceed Amount does not relieve the City of any obligations it has under applicable 

ordinance to process the application. 

 

7. Applicant acknowledges that the Consultant retained by the City to assist on the matter 

contemplated in this Agreement work for the City and do not have any obligation or 

fiduciary relationship to the Applicant. 

 

8. Upon completion of all the City’s responsibilities with respect to the review of the Project, 

any monies remaining in the Escrow, after payment of all outstanding costs, fees and 

expenses, shall be returned to the Applicant with thirty (30) business days of completion 

of the Project review. 
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9. Upon request by the Applicant, no more frequently than once every two (2) months, the 

City shall render an accounting of all monies received and expended in connection with 

the Escrow and an estimate of all costs, fees and expenses to be expended in the next two 

months. 

 

10. This Agreement shall be governed by and construed under the laws of the State of New 

York applicable to contracts made and to be performed in such sate and without reference 

to conflicts of law (other than Sections 5-1401 and 5-1402 of the New York General 

Obligations Law). 

 

11. This Agreement may be executed in any number of counterparts, each of which will be 

deemed an original, but all of which together will constitute one and the same instrument. 

Any facsimile or portable document format (.pdf) copies hereof or signature hereon will, 

for all purposes, be deemed originals. 

 

CITY OF NIAGARA FALLS   North East Data, LLC 

 

By: _____________________________             By:   ___________________________  

 

Print Name:____________________       Print Name:   _____________________   

 

Title:  ________          Title:_____________________________ 
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EXHIBIT D 

(Stipulation of Discontinuance with Prejudice) 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NIAGARA 
_________________________________________________ 

 
In the Matter of the Application of 

 
NORTH EAST DATA, LLC, d/b/a Blockfusion 
 

   Petitioner, 
 

  v. 
 

CITY OF NIAGARA FALLS 
 
   Respondent, 

 
For a Judgment Under CPLR Article 78 and 3001. 

_________________________________________________ 
 

  

 
 

 
 

 

STIPULATION OF 

DISCONTINUANCE 

 
 

 
Index No. E178915/2023 

 

  IT IS HEREBY STIPULATED AND AGREED, by and between the 

undersigned, the attorneys of record for all of the parties to the above-entitled action, that 

whereas no party hereto is an infant or incompetent person for whom a committee has been 

appointed and no person not a party has an interest in the subject matter of the action, the 

above-entitled action be, and the same hereby is, discontinued with prejudice and on the 

merits, without costs to any party as against the others.  This stipulation may be executed in 

counterparts and filed without further notice with the Clerk of the Court. 
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Dated: ____________, 2024 Dated: ___________, 2024 
 

PHILLIPS LYTLE LLP 
 

 
By:____________________________________ 

 Ryan A. Lema 
Attorneys for Petitioner/Plaintiff 
North East Data LLC 

One Canalside 
125 Main Street 

Buffalo, New York 14203-2887 
Telephone No. (716) 847-8400 

rlema@phillipslytle.com 

HODGSON RUSS LLP 
 

 
By:________________________________ 

            Daniel A. Spitzer 
 Emily J. Florczak 
Attorneys for Respondent/Defendant 
City of Niagara Falls 

The Guaranty Building 

140 Pearl Street, Suite 100 
Buffalo, NY 14202 

Telephone No. (716) 856-4000 

dspitzer@hodgsonruss.com 
eflorczak@hodgsonruss.com 
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