



































































































































































































































































































































4, No licensed Medical Marihuana Provisioning Center shall place or maintain, or cause to be placed or
maintalned, an advertisement of medical marlhuana in any form or through any medium:
I, Within one thousand feet of the real property comprising a public or private elementary,
vocational, or secondary school; and
| if. Within one hundred feet of a public or private youth center, public swimming pool or a church

or other structure in which rellglous services are conducts.

. Co-Location

1, There shall be no other accessory uses permitted within the same Facllity other than those associated

with a Grower and Processor,
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Sectlon 2,547 - Medical Matihuana Safety Compliance Facility

Safety Compliance Facility means a commercial entity that recelves marihuana from a medical marihuana facifity or

registered primary caregiver, tests It for contaminants and for tetrahydrocannabinol and other cannablnolds, returns the

test results, and may return the marfhuana to a Medical Marlhuana Facility,

AI

C

General Provisions

1, Consumption, smoking, and inhalation of marihuana and/or alcohol shall be prohibited on the
premises of a Medical Marihuana Safety Compliance Facility, and a slgn shall be posted on the premises of each
Medical Marihuana Safety Compliance Facility indicating that consumption Is prohibited on the premises.

2, The premises shall be open for inspection and/or investigation at any time‘ by Clty investigators during
the stated hours of operation and as such other times as anyone is present on the premises. |

3. | Any Medical Marihuana Safety Compliance Facllity shall maintain a log book and/or aldatabase
{dentifying by date the amount of Medical Marihuana on the premises and form which particular source. The
Facility shall maintain the confidentiality of qualifying patients in compliance with the MMMA, and MMFLA, as

amended.

Security

1. Medlcal Marthuana Safety Compliance Facillt{/ shall continuously monitor the entire premises on which
they are operated with surveillance systems that Include security cameras that operate 24-hours a day, 7-days a
week, The video recordings shall be maintained In a sectire, off-slte location for a period of 30 days, and must be
coordinated with the Oﬁkland County Sherriff Department.

2, Any usable Medical Marihuana remalning on the premises of a Medical Marlhuana Safety Compliance
Facility while the Medical Marihuana Safety Compliance Facility Is not in operation shall be secured in a safe
permanently affixed to the premises.

3. All Medical Marthuana shall be contalned within the building in an enclosed, locked Facility In

accordance with the MM FLA, as amended.

Space Separation

1, Unless permitted by the MMFLA, public areas of the Medlcal Marihuana Safety Compliance Facllity must
be separated from restricted or non-public areas of the Safety Compliance Facllity by a perimanent barrier,

2. Unless permitted by the MMFLA, no_Medical Marihuana Is permitted to be stored or displayed In an

area accessible to the general public.
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Nuisance Prohihited
1. No Medical Marfhuana Safety Compliance Faclilty shall be operated in a manner creating nolse, dust,

vibration, glare, fumes, or odors detectable to normal senses beyond the boundaries of the property on which

the Medical Matihuana Safety Compllance Facliity Is operated,

Licensing A

1. . The license required by this chapter shall be prominently displayed on tﬁe premises of a Medical |
Marihuana Safety Compliance Facllity. ’ ‘ .‘

2, All registered patients must present both their Michigan Medical Marihuana patient/caregiver.ID card
and Michigan state ID priot to entering restricted/limited areas or non-puhlic areas of the Medica) Marihuana
Safety Compliance Facllity. o

3. Medical Marihuana Safety Compliallxce uses are permitted in the Cesar Chavez, Walton Blvd, and C-2

Downtown Medical Marthuana Overlay Districts and In the C-1, €-3, C-4, M-1 and M-2 zoning districts outside

"the Medical Marihuana Overlay Districts,

4, Medical Marihuana Safety Compliance Facliltles are not permiited within the same facility with non-

Medical Marthuana facliity uses.

Disposal of Waste

1, Disposal of Medical Marihuana shall be accomy-nllshed i a manner that prevents its acquisition by any
person who may not lawfully possess it and otherwise In conformance with State law,

2, Litter and waste shall be properly removed and the operating systems for waste disposal are malntalned
in an adequate manner as approved by the city so that they do not constitute a source of contamination in areas

where Medical Marlhuana Is exposed.

Signage '
1. It shall be prohibited to display any signs that are Inconslistent with State and local laws and regulations,
2. It shall be prohibited to use advertising material that Is misleading, deceptive, or false, or that s

deslgned to appeal to minors or in violation of LARA regulations.
3, It shall be prohlbited to use the symbol or image of a marihuana leaf In any exterfor building slgnage.
4, No licensed Medical Marthuana Safety Compliance Facility shall place or maintain, or cause to be placed
or maintained, an advertisement of medical marihuana in any form or through any medium:
i Within one thousand feet of the real property comprising a public or private

elementary, vocational, or secondary school; and
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il Within one hundred feet of a public or private youth center, public swimming pool or a church

or other structure in which religious services are conducts,

Building Design
1, Floors, walls and ceilings shall be constructed In such a manner that they may adequately c¢leaned and
kept clean and In good repalr, .

2. Any bulldings, fixtures and other facilities shall be malntained In a sanitary condition.
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Section 2,548 - Medical Marihuana Secure Transporter

Secure Transporter means a commercial entity located I this state stores marihwana and transports marihuana

between medical marthuana facilities for a fee, A Secure Transporter shall comply at all times with the MMFLA and the

A

G

rules promulgated thereunder.

General Provisions

1 Consumption and/or use of marfhuana shall be prohibited at a facllity of a Secure Transporter,

2, Avehicle used by a Secure Transporter is subject to administrative Inspection by a law enforcement
officer at any polnt during the transportation of medical marihuana to determine combllance with all state and
local laws, rules, regulations and ordinances,

3, A Secure Transporter licensee and each stakeholder shalf not have an Interest in a Grower, Processor,
Provislorilng Center, or Safety Compllance Facllity and shall not be a fegistered gualifying patlent or a registered
primary caregiver,

4, A Secure Transporter shall enter all transactions, current Inventory, and other Information as required

by the state Into the statewide monitoring system as required by law,

Secure Storage
1. Storage of medical marihuana by a Secure Transporter shall comply with the following:
i The storage facllity shall not be used for any other commercial purpose.
il The storage facllity shall not be open or accessible in the general public.
i, The storage facility shall be maintained and operated so as to comply with all state and Jocal
rules, regulations and ordinancas,
2. All narihuana stored within the facitity shall be stored within enclosed, locked facliities in accordance

with the MMFLA, as amended,

Sanitation
1, All persons working in direct contact with marihuana being stored by a Secure Transporter shall conform
to hygienlc practices while on duty, including but not lmited to:
i Malntaining adequate personal cleanliness,
i Washing hands thoroughly inadequate hand washing areas before starting work and at any
other time when the hands may have become solled or contaminated.
Iil, Refraln from having direct contact with marihuana if the person has or may have an illness,
open leslon, including bolls, sores, or infected wounds, or any other abnormal source of microblal

contamination, until the conditlon Is correct
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F.

Disposal of Waste

1. Disposal of medical marihuana shall be accomplished in @ manner that prevents its acquisition by a
person who may not lawfully possess it and otherwise in conformance with State law.

2, Litter and waste shall be properly removed an’c.l the operating systems for waste disposal are maintained
In an adequate manner as approved hy the City so that they do not constitute a source of contaminétion In

areas where medical marihuana Is exposed.

Transport Driver

1, A Secure Transporter shall comply with all of the following:.

2, Each driver transporting marihuana must have a chauffeur's license issued by the state, -
i Each employee who has custody of marthuana or money that is related to a marihuana
transaction shall not have been convicted of or released from incarceration for a felony under the laws
of this state, any other state, or the United States within the past five (5) years.
it Each vehicle shall always be operated with a two-person crew with at least one Individuai
remaining with the vehicle during the transpt;rtatton of marlhuana.

3. A route plan and manifest shall be entered into the statewide monitoring system, and a copy shall be

carried in the transporting vehicle and presented to a law enforcement office upon request,

4, The medical marthuana shall be transported by one or more sealed containers and not be accessible

while In transit, |

5. A secure transporter vehicle shall not bear markings or other indication that it is carrying medical

marthuana or a marihuana Infused product.

Signage
1. It shall be prohibited to display any slgns that are Inconsistent with local laws of regulations or State law,
2, It shall be prohibited to use advertlsing material that Is misleading, deceptive, or false, or that |s

designed to appeal to minors or in violation of LARA regulations.
3, It shall be prohihited to use the symbol or Image of a marihuana leaf In any extetlor building signage.
4, No licensed Medical Marihuana Secure Transporter shall place or maintain, or cause to be placed or
maintained, an advertisement of medical marihuana In any form oy through any medium:

I, Within one thousand feet of the real property comprising a public or private elementary,

vocational, or secondary school; and
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1. Within one hundred feet of a public or private youth center, public swimming pool or a church
or other structure In which religious services are conducts,

G, Licensing
1. The License required by this chapter shail-be prominently displayed on the premise of a Medical

Marihuana Secure Transporter use,
2 Medical Marihuana Secure Transporter uses are permitted in the Cesar Chavez, Walton Blvd, and G-2

Downtown Medical Marihuana and In the €1, C-2, C-3, ¢-4, M=-1 and M-2 zoning districts outside the Medical

Marihuana Overlay D{strléts. ‘
3, Medical Marihtrana Secure Transporters are not permitted the same facility with non-Medical Marihuana

factlity uses.

17{Page




Article 3 - Special Purposes - Zoning District Is amended to add Chapter 11 as follows: Chapter 11- Medical Marlhuana

Districts

Section 3,1101 ~ Intent

The purpose of the Medical Marihuana Overlay District (MMOD) s to provide for the placement of Medical Marthuana
related uses as authorized pursuant to State regulations with a goal of minimizing potential adverse impacts on adjacent
property owners, neighborhoads, and the City.

Section 3,1102 - Medlcal Marlhuana Overlay District Uses

The following Medical Marlhuana uses in the Medical Marihuana Overlay Districts, provided the develbpment also

meets the Design & BuildinAg' Standards set forth in Sectlon 38,1112 and Article 2 Chapter 5 Development Standards for

Specific Uses:
1. Provisioning Center;
2 Safety Compliance Facility;
3, Secure Transporter;
4, Grower; and
5. Processor,

Sectlon 3,1103 - Medlcal Marlhuana Overlay District Permltted Accessory Uses
1. Off-Street Parking, Loading and Unloading as required per Section 4,307; and

2. Any use that Is not incidental to the permitted princlpal use.

Section 3,1104 - Medical Marihuana Uses Requiring Site Plan Review
All Medical Marihuana uses are subject to Site Plan Review set forth In Article 6, Chapter 2, Section 6,202

Section 3,11085 ~ Licansing

All operators of medical marihuana facilities must obtain a State of Michigan & City of Pontiac License,
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Sectlon 3.1106 - Medical Marihuana Uses Requiring Planning Commission Special Exception Permit

Medical Marihuana uses outslde the Medical Marihuana Overlay Districts are subject to Planning Commission apptroval
following the Standards for Approval of Sectlon 6,303 for Special Exception Permits, and Article 2, Chapter 5, Developinent
Standards for Specific Uses ‘

Sectlon 3.1107 - Standards for Speclal Exemption Approval

For conslderation of Medical Marihuana uses by the Planning Commission, the Commission shall review each application
for the purpose of determining that each MedIcal Marthuana facllity on its location will: '

1, Notlimpact surrounding residential nelghborhoods.

2, Provide easy access for patients with accessible parking,

3. Beadequately served by utllities with sufficient capacity,

4. Corridors and streets have the capacity to accommodate potential Increases in traffic volumes,
5. Demonstrate a safe and securlty environment, and uphold the public welfare of the community.
6. Do not add unintended or impromptu costs to City and municipal services.

7. Comply with Section 6,303 Standards for Approval in the Pontiac Zoning Ordinance,

Section 3,1108 - MMOD Location Description

Medical Marihuana Overlay District boundaries are established on the Medical Marthuana overlay district Maps. The
Medical Marihuana Overlay District Maps may be a single sheet or composed of several map sheets and shall be kept on
record in the City of Pontlac Clerk and Building safety offices.

The Medical Marihuana uses permitted in the MMOD must meet the following requirements:

A. OVERLAY il1; All properties along Walton Blvd and streets north of Walton Blvd, but not including areas north of
Collier Road between the west side of Telegraph Road to Fuller Street including those contained within Overlay Map 1

for this MMOD,

a, Not more than five (5) licenses to operate a Provisioning Center shall be awarded in this Overlay District
.
B, OVERLAY #2: All properties along Cesar Chavez, starting"lfrom the Kennett Road Landflll and areas south to Cesar

Chavez to W, Montcalm St .
Not more than five (5) licenses to operate a Provisioning Center shall be awarded In this Overlay District 2, See Overlay

Map #2 for this MMOD,
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C. OVERLAY #3: All properties within C-2 Downtown zoned district.
a, Not more than five (5) licenses to operate a Provisioning Center shall be awarded In this Overlay District
13, -
The Overlay District Is an effective regulafory tool to Implement the establiishment of Medical Marihuana businesses in
the City of Pontiac. An Overlay District Is applied over one or more previously established zoning districts, establishing

additional or stricter regulations, standards and criteria for Medical Marthuana uses In addition to those of the

underlying zoning district.
Section 3,1109 « Permitted Uses In Commercial Districts (Non-Overlay)

~ In additlon to MMOD Locations as described in Section 3.1108, all medical marihuana uses, excluding Medical
Marihuana Grower and Processor; are permitted in C-1, C-3, C-4, M-1 and M-2 dlstricts subject to all requirements under
this Chapter 11, including but not limited to Section 3.11010 - Buffer Distance Restrictions. There shall be na more than
five (5) Medlcal Marihuana Provisloning Centers allowed in all of C-1, C-3, C-4, zoning districts combined, and shall be
awarded based on the highest scoring applications recelved for those proposed qualifying locations that are not in one

of the three Overlay Districts described in Section 3.1108 above,

Section 3,11010 - Buffer Distance Restrictions

A The proximity of the proposed medical marjhuana facility shall not be less than;
1, 1,000 feet from an operational public or private school;
2. 500 feet from an operational commerclai childcare organization {(non-home occupation) that is licensed

and registered with the State of Michigan Department of Health and Human Services or its successor agency;

3, 500 feet from a public park with playground equipment;
4, 500 feet from a religious Institution that is defined as tax exempted by the Oakland County Assessor;
and

5, Applicable only for properties located In a C-1, C-3, and C-4, M1 and M2 zoned properties located
outside the Medical Marihuana Overlay Districts:
1. 250 feet from a residential-zoned property. Notwithstanding anything contained within
Sectlon 3.1107. B to the contrary, such distance between a residentjally-zoned broperty and the contempiated
location shall be measured at right angles.
B, Such distance between the school, childcare center, public park, or religlous Institution, and the contemplated.
location shall be measured along the centerline of the street or streets of address between two fixed points on the

centerline determined by projecting straight lines at right angles to the centerline from the prlmaw point of ingress to
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the school, childeare center, or religious Institution, residential dwelling unit or from the playground equipment in a
public park, and from the primary point of Ingress to the medical marihuana facility along the centerline to the primary
street address building entrance.

1. Vacant residential-zoned lots shali be meastred to the side yard setback as defined in Article 2, Chapter ’

3, and Sectlon 2,301 Summary of Dimension Standards of the Pontlac Zoning Ordinance.

Sectlon 3.11011 - Co-locatlon

A, Consistent with the MMFLA and rules promulgated by the department, any combination of Growers,
Provisioning Centers, and Processors may operate as separate medical marihuana facllitles at the same physlcal focatlon;
B, Consistent with the MMFLA and rules promulgated by the department, applicants for Class C Growers permits

shall be allowed to recelve multiple such permits and operate under each permit in a single facility.

C. Medical Marthuana Provisloning Center, conslstent with the MMFLA, any combination of Grower, Processor, and
Provisioning Centers may operate as separate medical marihuana facilities in the physical location, Provided that the
Provisioning Center is incidental to the principal use and that the total amount of internal floor areas of the structure

locate to the Provisioning Center does not exceed 20% of the floor area of the total establishment;
Sectlon 3.1112 - Building Deslgn, Area, Helght, Bulk, and Placement

A, Bullding and deslgn Improvements must coinply with the underlylng zoning requirements of Article 2, Chapter 4
Private Frontage Design Standards and the Specific Uses Developinent Standards outlined In Article 2, Chapter 5 of this
Zoning Ordinance,

B, If the provisions of the MMOD are silent on building and deslgn requirements, the requirements of the
underlying district shall apply.

C. If the bullding and design requirements.of the MMOD conflict with the requirements of the

underlying district, then the building and design requirements of the MMOD shall supersede the underlylng district
regulations,

D, Odor shall be managed through the installation of activated carbon filters on exhaust outlets to the building
exterlor from any rooms used for the production, processing, testing, selling, research and warehousing. Negative alr
pressure shall be maintained within the rooms,

E An alternative odor control system may be approved by the Pontlac Building official based on areport by a
registered Mechanical Engineer licensed by the State of Michigan, demonstraling that the alternatlve system will control

odor equally or better than the required activated carbon filtration system.
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F, Generators must be installed to operate the air filter system In case of power outage or fallure.

G. Any lighting device with Intermittent fading, flashing, blinking, rotating or strobe light illumination is prohihited
on any Medical Marihuana building, structure or property located inside the Medical Marlhuana overlay Districts or a
Medical Marthuana bullding, structure or propérty located outside the Medical Marihuana Overlay Districts,

H, Luminous tube fighting [e.g. neon, rope lighting] shali not be used to outline or frame doors and/or windows.,

I, Luminous tube and exposed bulb fluorescent lighting Is prohibited as an architectural detail on all
building/structures [e.g. along the roof line, eaves} and on alf bullding facades,

J. Exterfor site lighting must be installed in site parking areas, égress, and Ingress areas, Lighting must he compilant
with Articled, Chapter 5 of the Zoning Ordinance, .

K. it shall be prohibited to dlspiéy any slgns that are lnconsi'stent with state or local law, and Article 5, of the Zoning

Ordinance.
L It shall be prohibited to use the symbol or Image of a marlhuana leaf or the medical “green” cross symbol In any

exterlor bullding signage.
M. - The following sign language Is not permitted on any Medical Marthuana facility use; Marihuana, Marijuana,
cannabis, Ganja, Dope, Roach, Hash, Reefer or any other word/phrase with similar likeness.

N, Window signs that occupy not more than 10 percent of the Inside surface of the windows area of each floor level

of a business or building are permitted,
Section 3,1113- Revlew Authority and Establishment

A. The Planning Conunission shall be the Speclal Exception and Site Plan Review Authority for the permitted
medical marlhuana uses outside the Medical Marlhuana Overlay Districts and Site Plan Review Authority for
Medical Marlhuana uses in the Medical Marlhuana Qverlay Districts,

B, Medical Marihuana uses must be In accordance with the Special Exception Permit review standards contalned In
Article 6, Chapter 3 of the Zonling Ordinance,

C A Speclal Exception Permit for medical marihuana uses require Public Notice of 500 feet from the proposed

medical marlhuana facility;

D, All permitted medical marihuana uses must be In accordance with the Uses Development

Standards outlined in Chapter 2 of the Zoning Ordinance;

E, Within the MMOD all requirements of the unde;lying districts remaln In effect, except where these regulations

provide an alternative to such requirements.
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Article 7 - Definitions is amended to add Chapter 2, and Chapter 3 as follows: Article 7 - Definitlons | Chapter 2

Saction 7.202 Commeércial, Office, and Service Uses

A, Provisioning Center means a commerclal entity that purchases medical marthuana from a Grower or Processor,
and sells, supplies, or provides marihuana to registered qualifying patients, directly or through the patlents' registered
primary caregivers, Provisioning Centers includes any commercial property where marthuana is sold at retalf to
registered, qualifying patients or registered primary caregivers.
1. A noncommercial location used by a primary caregiver to assist a qualifying patient connected to the
caregiver through the department’s marihuana reglstration process in accordance with the MMMA Is not a
provisioning center for purposes of this ordinance,
B, Safety Compliance Facllity means a commerclal entity that receives marihuana from a medical
Marihuana facifity or registered primary caregiver, tests it for contaminants and for tetrahydrocannabinol and other
cannabinoids, returns the test results, and may return the marihuana to the medical marihuana facility. .
C. Secure Transporter means a commerclal entity located in this state that stores marthuana and

transports medical marthuana between medical marihuana facilities for a fee,

Section 7,203 - Industrial Uses

A. Walton Blvd Medical Marthuana Overlay District (see Map 1.}

B. Cesar Chavez Medical Marthuana Overlay District {see Map 2)

C. C-2 Downtown Medical Marihuana Overlay District (see Map 3)

D. Grower means a commercial entity that cultivates, dries, trims, or cures, and packages marihuana for sale to a

Processar or Provisioning Center, As used in this ordinance, Grower shall include Class A Growers, Class B Growers, and

Class € Growers,

a, Class A Grower means a Grower license to grow not more than 500 marihuana plants.
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b. Class B Grower means a Grower license to grow not more than 1,000 marihuana plants,

C. Class C Grower means a Grower license to grow not more than 1,500 marlhuana plants,
E, Processor means commercial entity that purchases marihuana fr'mﬁ a Grower and that extracts resin from the
marihuana or creates a Marlhuana~infused product for sale and transfer in package form to a Provisioning Center,
F Provisioning Center means a commercial entity that purchases marihuana from a Grower or
Processor, and sells, supplles, or provides marihuana to registered qualifying patients, directly or through the patients'
registered primary caregivers, Provisioning Centers includes any commerclal property where marihuana [s sold at retail
| to registered, qualifying patients or registered primary caregivers. '
a, A noncommerclal location used by a primary caregiver to assist a qualifying patient connected to the
careglver through the department's imarihuana registration process in accordance with the MMMA is not a
. provisioning center for purposes of this ordinance.
G Safety Compliance Facility means a cormmercial entity that receives maribuana from a medical
Marihuana facility or registered primary caregiver, tests It for contaminants and for tetrahydrocannabinol and other
cannabinoids, returns the test results, and may return the marihuana to the medical marihuana facllity.
H. Secure Transporter means a commercial entity located in this state that stores imarihuana and transports

marihuana between medical maribuana facllities for a fee.
Article 7 - Definitlons | Chapter 3

Section 7.301-General Definitions

A, Medical Marihuana Facllity means a location at which a Grower, Processor, Provisioning Center, Secure
Transporter, or Safety Compliance Facility is licensed to operate under the MMFLA.

B, MMLFA means the Medical Marihuané Facilities Licensing Act, Act No. 281 of the Public Acts of 2016, being
Sections 333.27101 to 333.27801 of the Michigan Compiled Laws.

C MMMA means the Michigan Medical Marthuana Act, initlated Law 1 of 2008, being Sections 333.26421 to

333,26430 of the Michigan Compiled Laws.,

24fjPage




T

dller—=:

(8 A

R

Ty it
== wmmwwjuj =
” T e

i

‘é._._dpmauoaw-—%
| —Belimore ;

dejy 10143810 ABSAD "PAJE UCHEAA

BURNYLIBI [BOIPOIR

1 dey




4,000

. FIO 3 G N
BT I
e -8 S

Map #2

Medical Marthuana
Cesar Chavez Overlay District Map

et G e o e

) R 2
AR b
e )

v




huana

Medical Mar
Downtown Qverlay District Map

3

Map #

s Fool
2,720

It sy

.vm\.rlm - — R no.nv

NyaE-w : 1
Py g 1 ey

oy} = ! Lo
= |

TS C

Lt SO - S

Y.E\L

i
1Akt
odwargd

Fabith-

Elizal
He
!

W




Pursuant to Pontiac City Charter Provision 3.112(e}, this Is an EMERGENCY ORDINANCE to regulate the proliferation of
medical marlhuana facilities within the City of Pontiac and thereby ensure the health and safety of its residents, and

shall be given immediate effect,
ADOPTED, APPROVED AND PASSED hy the City Council of the City of Pontiac this 9" day of April, 2019,

The City Clerk shall publish this Emergency Ordinance in a newspaper of general circulation. The Emergency Ordinance

Is effective after publication, Garland S. Doyle, Interim City Clerk

| hereby certify that the foregoing Is a true copy of the Emergency Ordinance as passed by t.h'e City Councif of the City of
Pohtic at a regular Councll Meeting held in the City Councit Chambers in said City on the 9% day of April, 2019,

Garland S, Doyle, Interim City Clerk
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CILIKF

THE CURCIO LAW FIRM

Attorney Memorandum’

To: Garland Doyle, Pontiac City Clerk

From: Nick Curcio, Attorney

Re: Planning Commission’s Failure to Act on City Council Referral
Date: March 9, 2021

In January 2020, the Pontiac City Council voted to refer a proposed zoning
ordinance amendment regarding medical marijuana regulations to the Planning
Commission.> To date, the Planning Commission has not given a recommendation on
the referred ordinance, and some have suggested that it is unnecessary for it to do so.
You asked for my opinion as to whether the Planning Commission has a duty to review
the proposed ordinance and make an up-or-down recommendation to the City Council.
For the reasons described below, I believe that it does.

Pursuant to the Michigan Zoning Enabling Act, the legislative body (here, the City
Council) “may refer any proposed amendments to the [planning] commission for
consideration and comment within a time specified by the legislative body.”* Although
the statute does not expressly state that a legislative body’s referral obligates the planning
commission to make a recommendation on the proposal, that obligation is necessarily
implied from the text and structure of the statute. For one, if a planning commission
could simply ignore referrals, the language in the statute that authorizes the legislative
body to make referrals and set deadlines for the planning commission’s consideration
would be effectively meaningless. That would be contrary to a principal rule of statutory

interpretation that requires all words in a statute to be given operative meaning to the

! This memo is one of several that you asked me to prepare as your privately retained legal counsel.
During our initial consultation, you explained to me that you felt pressured to take actions in your
role as City Clerk that you believed to be contrary to applicable law. Accordingly, you asked for my
opinion on various legal issues to help you decide how to respond to those pressures, Please note that
I do not represent or have any relationship with the City of Pontiac. Pursuant to Section 4.202(a) of
the Pontiac City Charter, the City Attorney is responsible for “supervising the conduct of all the legal
business of the City and its departments.”

2 The statements of fact in this opinion are based primarily on your representations to me during our
initial consultation. For the most part, I have not independently verified those representations. I did
verify, however, that on January 21, 2020, the City Council approved a motion “to refer item #18
{emergency ordinance to amend Ordinance 2363) to the Planning Commission.” Corrected Minutes
of the Pontiac City Council, January 21, 2020.

3 MCL 125.3401(3).



extent possible.* Further, other provisions in the statute require that a planning
commission hold at least one public hearing on a proposed zoning ordinance and make
a recommendation to the legislative body before the legislative body can consider its
adoption.® In light of these requirements, if a planning commission could simply refuse
to take action on a referral, it would effectively have the power to veto proposals put
forward by the municipality’s elected officials. Given that planning commissions are
appointed advisory bodies rather than elected lawmaking bodies, the statute could not
possibly contemplate such extraordinary power.

One notable aspect of the scenario that you described is that the City Council’s
referral did not state a deadline by which the Planning Commission must act on the
proposed amendment. The general rule is that when no express deadline is provided, a
public official or public body must act within a “reasonable period of time.”® While there
is no precise formula for determining what amount of delay is reasonable, it would seem
that a delay of over a year would likely be deemed unreasonable. Nevertheless, if the City
Council wishes to prompt the Planning Commission to make a recommendation on the
proposal, it could consider making a new motion directing the Planning Commission to
act within a specified deadline, as authorized by the Zoning Enabling Act. If the Planning
Commission then refuses or fails to comply with that deadline, the City Council or other
interested parties could likely bring a mandamus lawsuit seeking to compel it to do so.”
Further, individual Planning Commissioners who refuse to comply with the deadline
would potentially be subject to removal from the Planning Commission based on
“nonfeasance” in office.?

I hope this memo sufficiently answers your question. Please let me know if there is

anything further I can do to assist with this issue.

* In re Turpening Estate, 258 Mich App 464, 465; 671 NW2d 567 2003) (“In construing a statute, this
Court should give every word meaning, and should seek to avoid any construction that renders any
part of a statute surplus or ineffectual.”).

5 See MCL 125.3202(1), MCL 125.3306(1), MCL 125.3401(1).

61970 OAG 5613 (1979).

7 See, e.g., Citizens Protecting Michigan's Constitution v Sec’y of State, 280 Mich App 273, 283; 761
NW2d 210 (2008) (“Mandamus is the appropriate remedy for a party seeking to compel action by
[public] officials.”).

8 MCL 125.3815(9) (“The legislative body may remove a member of the planning commission for
misfeasance, malfeasance, or nonfeasance in office . . . .”). “Nonfeasance” is generally defined as
“failing to perform any act that the duties of the office require of the officer.” People v Perkins, 468

Mich 448, 456; 662 NW2d 727 (2003).
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Attorney Memorandum’

To: Garland Doyle, Pontiac City Clerk

From: Nick Curcio, Attorney

Re: Planning Commission Holdovers
Date: March 9, 2021

Approximately two and a half years ago, the Mayor of Pontiac nominated four
incumbent Planning Commissioners to be reappointed for additional terms after their
terms expired.”? The City Council voted in September 2018 to reject all four
reappointments, The Mayor has not nominated any additional candidates to replace the
incumbent Planning Commissioners,” and all four have continued to serve on the
Planning Commission. You asked for my opinion as to whether they are legally permitted
to continue serving and, if so, whether there is any limitation on their ability to do so.

With respect to your first question, the Michigan Planning Enabling Act states that
a Planning Commissioner “shall hold office until his or her successor is appointed.”* In
light of this provision, the Planning Commissioner’s seat is not automatically vacated at
the expiration of the appointed term. Rather, the incumbent Planning Commissioner
becomes a “holdover” or “de facto” officer until a successor is appointed, and any actions
that he or she takes during the holdover term have the same force and effect as the
actions of other Planning Commissioners.’ In other words, the decision of a Planning
Commission cannot be challenged on the grounds that a member of the Planning

Commission was holding over in office after the expiration of his or her appointed term.

! This memo is one of several that you asked me to prepare as your privately retained legal counsel.
During our initial consultation, you explained to me that you felt pressured to take actions in your
role as City Clerk that you believed to be contrary to applicable law. Accordingly, you asked for my
opinion on various legal issues to help you decide how to respond to those pressures. Please note that
I do not represent or have any relationship with the City of Pontiac. Pursuant to Section 4.202(a) of
the Pontiac City Charter, the City Attorney is responsible for “supervising the conduct of all the legal
business of the City and its departments.”

? The statements of fact in this opinion are based primarily on your representations to me during our
initial consultation. For the most patt, I have not independently verified those representations.

* It appears that the Mayor made an additional attempt to nominate two of the four incumbent
Planning Commissioners for reappointment in late 2019, and the City Council again rejected their
reappointment in January 2020.

*MCL 125.3815(3).

% See, e.g., 1979 Mich OAG 5606; 3 McQuillin, Municipal Corporations § 12.160 (3rd ed.).



One notable aspect of the scenario that you described is that the Mayor nominated
the four incumbent Planning Commissioners for reappointment approximately two and
a half years ago, and the City Council rejected their reappointment. In my opinion, the
City Council’s rejection does not preclude the incumbent Planning Commissioners
from continuing to serve as holdover officers. Based on the plain language of the statute,
it appears that the term “appointment” is best understood as a two-step process in which
the chief elected official (the Mayor) first nominates a candidate, and the legislative body
(the City Council) then confirms or rejects the nominee.* Under this understanding of
the term, the time at which a Planning Commissioner’s “successor is appointed” occurs
once the City Council confirms a successor, not when the Mayor unsuccessfully
nominates a candidate for appointment or reappointment. This construction follows
not only from the common understanding of the appointment power,’” but also from the
underlying rationale of the common-aw holdover rule, which was that “the public
interest requires that public offices should be filled at all times without interruption.”®

With. respect to your second question, the incumbent Planning Commissioner’s
ability to holdover in office is subject to a practical limitation: the Mayor’s duty to
nominate new candidates for the position. As noted above, the Planning Enabling Act
provides for the appointment of Planning Commissioners by the Mayor with the consent
of the City Council.” The Michigan Attorney General has opined that when a statute
vests the power of appointment in a particular officer, “the duty to provide for an
election or to make an appointment within a reasonable amount of time is necessarily
implied.”'® While there is no precise formula for determining what amount of delay is
“reasonable,” a delay of seven months in making an appointment has previously been
deemed “unreasonable.”!! Accordingly, it appears that the Mayor is likely in breach of
her duty to nominate new candidates for the Planning Commission within a reasonable

time, A party harmed by that breach of duty — such as the City Council or an applicant

6 See MCL 125.3815(1) (“In a municipality, the chief elected official shall appoint members of the
planning commission, subject to approval by a majority vote of the members of the legislative body
elected and serving.”).

7 See In ve Hennen, 38 U.S. (13 Pet.) 230, 259 (1839) (explaining that when an appointment requires
the consent of the legislative body, the legislative body shares the appointing power.”).

& 3 McQuillin, Municipal Corporations § 12.160 (3rd ed.).

® MCL 125.3815(1).

101970 OAG 5613 (1979).

" d,



for a seat on the Planning Commission — could potentially bring a lawsuit for mandamus
seeking to compel the Mayor to nominate new candidates.”” The Mayor may also be
subject to censure or other sanctions, particularly if there is evidence to suggest that she
is refusing to nominate new candidates as an end-run around the City Council’s advice-
and-consent power.

I hope this memo sufficiently answers your question. Please let me know if there is

anything further I can do to assist with this issue.

2 1d. (“In the event that a county board of commissioners neglects to make the appointments to fill
vacancies on the county road commission after expiration of a reasonable period of time, an action of
mandamus may be instituted to compel the board to make the appointments.”); see also State ex Rel.
Hartman v Thompson, 627 So 2d 966 (Ala Civ App 1993) (addressing a mandamus petition to compel
the Governor of Alabama to make appointments within a reasonable time).
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